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" PREFACE. ..

Tae Compiler, uilike many who hgve engaged in similar un-
dertakings, cannot consider his production of sufficient conse-
quence to authorize the insertion of a history of its rise and

The Laws of Maryland concerning Insolvency, and
the Decisions pronounced upon the various cases embraced
under that class, - by the Supreme Court of the United States,
and the Appellate Court of Maryland, are interspersed through-
out twenty or thirty volumes, recourse to which is at all
times inconvenient, and in many instances, impracticable at the
moment it becomes requisite. A Compendium, embracing all
those Laws and Decisions, it was thought, would, therefore,
prove acceptable, not to the Profession cnly, but also to the rest
of the community, a very great part of whom have not ready
access to those volumes, even when disposed, to undergo the
trouble necessarily attendant upon the investigation, or to incur
the risk of misconstruing those Laws and Decisions, when
found.

Besides, the mind is invariably more or less distracted by the
fact of one’s attention being directed to so many different books:
whereas, by presenting the whole subject at one view, without
any extraneous matter being permitted to intervene, a thorough
acquaintance with that subject can be more speedily attained—
which, upon the principle that “time is money,” is no unimpor-
tant consideration.

8o far, therefore, as this object shall be attained by means of
the following compenadium, the labour bestowed on it, will not
be regretted; and so far will its claims upon public attention, be
well jounded.

Unusual as is the manner in which the Index to the Insolvent
Laws of Marylasd is arranged, it will be found more conducive
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to facility in becoming acquainted with those Laws, th
ordinary mode would probably have been considered: a
more 80, 8 the Index in question is composed of a very Ii
number of general heads—such as Applicant, Trustee, &
Apologies for the inaccuracies, be they few or many, °
these pages may be found to contain, are refrained from,
apologies, how smooth and humble soever the style in 1
they might be framed, would still leave those errors u
rected. :
Baltimors, March 11, 1831.



PART FIRST,

CONTAINTNG THE

INSOLVINT LAWS OF MARTLAND,

AWE AW

Index to the same, preceded by a Calalogue of those Laws.

_“There are two capital fanlis in our law, with relation to
.civil debts—one is, that every man is presumed solvent, & pre-
sumption in innumerable cases, directly against truth. There-
fore, the debtor is ordered, on a supposition of ability and fraud,
to be coerced his liberty, until he makes payment. By this
means, in all cases of civil insolvency, without a pardon from
his creditor, he is to be imprisoned for life: and thus a miserable
mistaken invention of artificial science, operates to change &
civil into a eriminal judgment, and to scourge misfortune or in-
discretion with a punishment which the law does not inflict on
the greatest crimes. i

The next fault is, that the inflicting of that punishment, is
mt on the opinion of an equal, and public judge: but is referred
to the arbitrary discretion of a private—nay, interested and ir-
rilated individual. He who formally is, substantially ought
to be the judge, is in reality, no more than ministerial, a mere
executive instrument of & private man, who is at once judge and
party. Every idea of judicial order, is subverted by this pro-
cedure If the insolvency be no crime, why is it punished with ar-

itrary imprisonment® If it be a crvme, why is it delivered info

privale hande, to pardon withow! discretion, or to punish without

m and withowt measure. [Burke’s speech previous to the
1on. :

_ Such ;la the reasoning of Burke, upon this subject, and such,

it is deemed, is the most appropriate preface to the following

I:_ the i‘nlluwmg' 1t is designed to offer Finst, a compi-
lation df the vanml:ammu, on the subject of insolvency,
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from the year 1805, to 'fh:gcar 1829, inclusive: to motice in
each act the alterations that have been made therein, by subse-
quent provisions, as weil as the instances, if any, in which a to-
tal repeal of nng particolar law has been made, and thus afford.
a synopsis of the insolvent system of Maryland.

ecoNpLY.—An index will be annexed, comprising such
matter as could conveniently be embraced under a few general

Temory,—A :fummu'ﬂnuf the decisions pronounced by the
Appeliate Court of Maryland, relative to those insolvent
which have, at varous times, been submitted to that tribunal,
and lastly, a compendium of the decisions made in the Su-

urt of the Union, on such insolvent cases as involve
questions of constitutional law, or are affected in any mamnmer
by the laws of the United States. The cases of these descrip-
ﬁom‘ it is true, limited in pumber: but the importance of
the ines therein discussed and settled, seemed to justify the
iuacm&minnmmpffuﬁtﬁl:.mﬁnuﬂmﬂ 2

in pursuance authority vested in them,

4th clhusse, Bih tec, of art. 1, of the constitation of the o
States, passed an act entitb& “an act to establish a uniform
system of bankruptcy d:mugim-ul the Union,” which was ?-'-
proved, and became = law, April 14th, 1800.—[See C. 175]
and was repealed on the 19th ber, 1803.—[See C. 358,
of laws U. 8. of 1803.]

The law of Maryland, of 1805, C. 110, is considered the
foandation of the Insolvent System of our state; & system, which
although constructed gradually, and frequeatly altered, requires
yet farther legislative improvement before it can be deemed

lete in more than one of its branches.

It should be borne in mind by the reader, while perusing the
followin , that imprisonment of females for debt, was
ahotiehed 1t Mivyland, b-the 4ok of 1824, ch, 205,

o list of the general Insoloent Laws of Moryland.

1774, e. 28. Repealed by 1817, e 183, sec. 4.
1805, c. 110. Considered as the foundation of the present insol-

T:milﬂn- :
1806, c. 98, Extending the benefit of the insolvent laws to two
residents. :
1807, e. 55. ‘ﬁaanwhlt is meant by the term “undue pre-
nee.

1807, e. 150. Declares that malmoflmdulhnltnnfm
¥

time, by gaming, as mentioned in th:mtnl;
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¢. 110, should have been sustained within three
years previous to application.

1808, e. T1. Explanatcrr_f of the 3d sec. 1805, dispenses, with
previous notice and assent of l‘.‘l‘Ed,ltDrS.' &c,

1809, c. 179. Authorizes the Counly Courts, and the several
Judges thereof, to act en insolvent cases during
the recess of court, so far as personal discharge.

1812, c. TT. Relates to ﬂeeds,asaignnmta,&n.bv insolvents, &e.

IEI-I c. 122, Concerns the continuance of petitioners, &e. their

withdrawal or dismissal, &e.

1816, e. 221. Establishes the mode of appointing the commis-
sioners of insolvents, their power, &e.

1817, c. 1883, Refers to debtors actually n confinement, §c. and
authorizes the Judges of the Orphan’s Court 1o re-
ceive and entertain applicants petitions, and to
grant personal disch

1819, c.S-!. Relates 1o the commissioners: to writs of ca ad

: the power of commissioners to report un-
favorable cases to Baltimore County Court, &c.

1820; c. 108. How Banking Co's. corporate. bodies, &c. shall
act in certain cases, concerning their insolvent
debtors.

1820, c. 182. Relates (o the commissioners of insolvents, &e.

% g 186. Provides that the creditor shall support his insol-
vent debtor while in prison; the mode, &c.

e g 194, Concerning trustees,

1821, ¢, 250, Relates to the commissioners, &c.

t&ﬂ! c. ‘102, Unfafarahla reporis by commissioners, éc. The

’E;e ed applicant may prosecute a 2d petition, &c.

1825, c. 122, The right of an applicant personally discharged,
to be free from arresi, &e. declared,

“ g 205. Relates to applmatmm by cilizens of ln%' other
state, for the benefit of the insolvent laws of Mary-
land, &c. &e. and to the commissioners, &ec. cases
of perjury in matters cognizable under the laws
relating to insolvents.

1826, ¢. 253. Repeals the 2d'§ of 1825, ¢, 2045,

1827, e. 70. Appointment of trustees, &c. their duties in certain
cases, what is undue preference, with regard (o
jod ts confessed, &c. &c. &e.

1828, . 63. Right of insolvent, who has obtained a personal or
fisal discharge, to be discharged from custody on
attachment, ! for that purpose shall produce cer-

- tificate of discharge, &e. &c.
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1829, c. 81, Empowers County Courts to award costs up
continuance of petitions—the trisl of suits o
galiona, &e.,
1829, . 208. Cases of unfavorable report by commissii
Eeliﬁ-unnr has a right to examination of his
¥ the County Court, &ec. gives certain pow:
trustees,

——e—

CHAPTER XXYVIIL

An ACT for the relief of Insolvent Debtors.
Bupplements: November, 1792, ch. 51, and 1797, ch. 117,

Be v ewacTED, by the right honowrable the Lord Propr
How persons ?, by and with the advice and consent of his Governor, an:
::‘::ﬂ:‘" 'pper and Lower Houses of Assembly, and the awthorly o
tion, or for  Samé, That if any person, who shall afler the first day ot tj
want of spe- ber next be committed or ¢ in execution, or for wan
ﬂf"‘":lrebu special bail, at any time after he or she shall have actually
e mained in prison, by the space of twenty days on such com:
smount o ment or charge, petition any three justices of the aglﬂ
two hundred the county wherein such prisoner shall be detained as afores:
nds ster- for his or her discharge, such justices shall thereupon appc
B edto 8 time for their meeting, not less than thirty days, nor exce
cbtain s dis- ing forty days thereafter at the court-house for said county
charge.  gaol in which be or she shall be so detained, for his or her d
charge, and their said appointment shall certify in writing to 1
sheriff in whose custody he or she shall be; and the same she:
shall, twenty days at the least before the time appointed for t
said meeting, affix one copy of the said certificate at the do
of the county clerk’s office, and another copy thereof at t
prison door of his county; at which said day so to be appointe
the said justices, or two of them, as well as the nhcr%t: are r
ired to attend at the court-house or prison aforesaid, and (I
riff shall produce the body of such prisoner before the ju
tices who shall attend, and also make known to the sme ju
tices the cause or causes of his or bher imprisonmest, aod th
time he or she hath been actually imprisoned under such com

mitment as aforesaid; and if it shall appear to the said justi
who shall attend, that such person hath been actunlly im
prisoned as aforesaid, and it doth not apFur to them, or any
two of them, from the cause or canses of his or her imprison.
ment, or by the allegation upon oath of the creditors, or some
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of the creditors of the said prisoper, that the whole of the debts

due and owing from him or her amount together to two hun- .4
dred pounds sterling money or the value thereof, then such ’
prisoner may deliver to the said sheriff a schedule of his or her ™~
whole estate, debts and credits, and also deliver to the said jus-

tices attending, a duplicate thereof, which schedule and dupli-

cate shall be subscribed by such prisoner before the same justi-

ces, who shall thereto subscribe as witnesses; and the same jus-

tices, or any two of them, shall thereupon, at the request of

such prisoner, administer to him or her the following cath, or
affirmation, if a quaker; that is to say, “l, A. B. do affirm, oy
solemnly swear, that the schedule which I have delivered to

the sheriff of ———— county, doth contain a full account, to

the bestof my knopvledge and remembrance, of my whole es-

tate, both and personal, or that I have any title to, or inte-

rest in, and of all \.Jn:bm, credits and effects whatsoever, which

I, or any in trust for me, bave, or at the time of my petition had,

Or am, or was in any respect entitled to, in possession, remain-

der, or reversion; and that I have not, directly or indirectly, at

::g time gince my imprisonment, or before, sold, 1 y OF

erwise conveyed, di of, or intrusted, all or any part
of my estate, goods, stock, money or debts, thereby to defraud
my creditors, or to secure the same to receive or expect any
orofit or advantage thereof; so belp me Gon,” which said dup-

te shall be by the said justices transmitled o the elerk of
their county court, to be by him preserved in his office, for the
better information of the creditors of such prisoner.

IL Awp 88 1r exacten, Thatall the real and personl es- All their
tate of such prisoner, either in possession, reversion, remainder, fo"FerY, '
or in trust, for him or her, or in or unto which he or she has sheriff, who
any claim or interest whatsoever, or which in any manner may, sball
can or might, be subjected to the payment or satisfaction of cred- §f % * Pab.
itors, and also all causes of action whatsoever of such prisoner, ufer de-
other than for trespasses on his person, or for slander, shall be ducting pris-
vested in the sheriff aforesaid; (@) and such sheriff is hereby o0 foes and
authorized, empowered and required, io sell and convey 1]1&,,,,1"35
said lands, tenements and hereditaments, for such estate, use, sstislying
interest, right or title, as aforesaid, and also the said goods and Judgment,
chattels, to any person or persons whatsoever, forthe best price “,Jmﬂ:ﬂ:

due to crad-
- itors, in
{s) By 1797, ch. 117, such ealats, rights, ke. (where the trust is mot o B PFo-
fully axecuted,) are transferred to the succeeding ilf, whe Is to com. PTtion fo

plete the same, and the former sheriff, or hin executors, are lo ;muun!‘.wr de-
with such 1ucceading sheriff, who may, in default thereof, bring s setion
in his own mame aguinst such sheriff or axscutor.
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that ean be got for the same, upon a public sale, whereof
shall be E‘WE: by advertissment, set $ at the court-house

« 2nd other public places of the county where such lands

Actions in
his own
nEMme.

Proviso:

ments, hereditaments, goods or chattels, shall lie or be
twenty days at least before such eale, and the balance
money, ansing by such sale, after deducting the sum ¢
shilling and four-pence current money for each day he
keep such prisoner in his gaol, and find him or her victual
also seven and an balf per cent. for his trouble ia the sal
conveyance of the prisoner’s estate as aforesaid, shall apj
manner following: that is to say, the produce of that part «
e:;lhte an:lhimeur;at of thnr said prisoner, and which i:;] o
creditors, by judgment, il aoy, or aoy claimiog, or who
or may claim umfer them, WgO'hl.\"a }Drrr shall ?E\re any lie
assignment of such judﬁ;mmla or otherwise, shall pay in c
wards satisfaction of the said ereditors, sccording to the ¢
and priority of their judgments, or their lien thereon, and
residue of the said balance shall Pﬂf and distribute among a
creditors of such prisoner who shall apply therefor within tl
days after the aloresaid sale, in equal proportion to then
mands, early notice of such design being previously give
advertisements set up at the most public places of the co
where such debtor resides, and Ekewisc in the Maryl
Gazette; and such sheriff shall and may maintain an sction,
assignee of such prisoner, in his own name, on and for any s
cause of action as aforesaid; provided, that no judgment i
after to be rendered against any person applying to be .
charged as aforesaid, nor any process thereon, shall create :
lien on the lands, goods or chattels, of such person, when
the creditor obtaiming such ijudgmm shall or may have i
priority in the distribution of the money arising from the s
of such lands, goods or chattels, to be distrib as aforesai

III. ProvineEp ALWAYs, That before the sheriff shall
obliged to sue in any such action, the creditor or ereditors
quiring the same give a bond to such sheriff, to indemn
him against any charge that may accrue to him by means of a
such suit, and in case of recovery and receipt of the debt
damages, then the said sheriff shall make distribution of w!
ghall be recovered and received to the person or ns givi
him such security, rateably and in proportion to their respecti
demands, saving to such prisoner his or her necessary appar
and the utensils of trade, not exceeding, in the whole, the val
of five pounds carrent mopey, to be adjudged and ascertaint
by the said justices.
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IV. ProvioEp awso, That before any suit shall be brought March, -
léy any sheriff aforesaid, notice shall be given in the Maryland 1774,

azetle for four weeks successively, in order that all the cred- o s
itors of such prisoner may have an opporiunity, if they shall Proviso.
think fit, of joining in the request aforesaid to, and indemni-
cation of, the said sheriff, and thereby entitled to receive ratea-
bly what shall be recovered; and the time from discharge of
such prisoner as aforeasid, till such suit shall be brought, shall
not be effected by any act for limitation of actions, provided
;ﬂ:chhluit be commenced within one year from the time of such

ischarge; and the creditors, who shall apply and receive any
sum or sums of money of the sheriff as a?mﬂaid, shall refund
and pay rateably, to such other creditors as shall apply for the
same lgereafu:r, the debt or debta due from such prisoner to
him, her or them, so that the said last mentioned creditors may
receive and be paid in equal ?rupo:ﬁon, to his, her or their
demands; and in case such prisoner as aforesaid shall be lia-
ble, on a futare hmaf:hahcn:aﬂmctbyhi‘nhlﬂorharmﬂaurem
tered into, before his or her discharge, person or persons
who shall be entitled as a creditor orr%.:fmﬂi.m of such prisoner,
under such bresch of contract, shall have and receive his or her
satisfaction rateably of the creditors, who shall have received
the whole or a proportion of the debts due to them on such dis-
tribution as aforesaid; and, to prevent persons who may be
committed or charged in execution, or for want of special bail,
from lying in prison, until they have spent their substance,
wherewith they should satisfy their creditors, and afterwards
taking the benefit of this act, when they have nothing left to de-
liver up to their creditors, no person who shall be so commit-
ted or charged, from and after the expiration of this present
session of assembly, shall be allowed or permitted to exhibit a
petition for the purpose aforesaid, unless such petition shall be
exhibited within sixty days afler his or her commitment, or be
charged in execution, or for want of ial bail, }

V. Axp s 1T £xacTeD, That afler delivering in such Friscners to
schedule and duplicate, and taking such oath or affirmation; and o e, de.
transmission as aforesaid, the said justices attending, or two of livering
them, shall by their order in writing, command the sheriff forth- schedule on
with to setat liberty such prisoner, which order shall be suffi- oath ke
cient to discharge and indemnify such sherifi against any es-
cape or action whatsoever, which shall or may ﬁe brought or
prosecuted against him by reason thereof and if any action
shall be commenced against any sheriff or justice for performing

2
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.March. his duty in pursuance of this act, he may plead the gent
1774.  sue, and give this act and the special matier in evidence.
‘o~~~ VL Provipep arwavs, That notwithstanding such
Proviso. nhmil shall and may be lawful for any creditor or cre:
a8 suit such insolvent prisoner was imprisoned, :
time afterwards to sue out a writ of fieri facias, or attach
againet any lands or tenements, goods or chaltels, which
insolvent person shall thereafier acquire or hirwesmd '
descent, gift, devise, bequest, or in a course of distributic
. any judgment obtained against such prisoner, without |
ously prosecuting any writ of scire facias, whereby the ba
only remaining due on such judgmeant shall be levied.
Il. Axp 3E 17 ENACTED, That if the said prisoner
Prisoners e arrested or imprisoned on any process sued oot on any
r.lj."“ ﬂg‘h_ menl or decree obtained against him or her, for any debt, d
',h"p:. w. ges or costs, contracted, owing or growing due, before b
bove men- discharge as aforesaid, the court out of which such pre
tioned, if  jssued shall and may discharge such prisoner on motior
in srrest- and If the said prisoner shall be arrested or imprisoned on
. Pprocess for the recovery of any debt, damages or costs,
prisoned v Ty : .
may be dis- tracted, owing or growing due, before his or her discharg
m o aforesaid, the eourt or justice, before whom such process !
be returned, shall aud may discharge the party arrested ot
cusiody, on his or her common appearance being entered, w
out any special bail, provided, that the discharge of the
prisoner not acquit any other person from such debt, d
age or cost, or any part thereof, but that all such persons s
be answerable for (he same, in such mauner as they were bel
the passing this act.
IIl. Fnovipen arways, That in case any creditor
Proviso.  greditors of such prisoner shall, on the day appointed for
i of the same prisoner, appear at the prison or cot
house aforesaid, before the said justices, before the same p:
oner is discharged, and shall allege that such prisoner ha
either direetly or indirectly sold, lessened, or otherwise ¢
posed of, in trust, or concealed, all or any part of his Jan
money, goods, stock, debts, securities, contracts or esla
whereby to secure the same, to receive or expect any profit
advantage thereof, or to’deceive or defroud any creditor
credilors to whom such prisoner is or shall be indebted, a
shall also enter into a bond to such prisoner in the penaliy
fifty pounds current money, with such surety or sareties as (

{a} By November, 1792, ch. 51, the justices shall not relkcro frem oo
finement & perton commitled for any fine, forfeiture, or costsof prosteatio

~
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said justices, or any two of them, shall approve, conditioned Jarch,
o pay and satisfy, all damages and costs such prisoner shall 1774
sustain or be put to, by reason of such creditor or creditors o
objecting against the said prisoner’s discharge, and the same
allegation being determined and adjudged against the said ob-
ligor, and shall lodge the said bond with the said justices, then
8 nﬂl;hm shall not grant any dinchax of such prisoner,
but shall wholly stay any further proceeding in order thereto
and return the said bond to their next county court the second
day of the sitting thereof at farthest; and the justices of the
county court aforesaid shall and may hear and determine, in-a
summary w‘:g, such allegation of the creditor or creditors
aforesaid, if the same ghall be determined by the said
court against such prisoner, then the same prisoner shall have
no aid or benefit of this act, and judgment shall pass against
him or her for costs; but if the determination of the justices
of the county court on such allegation shall be against such
creditor or creditors, then the prisoner or prisoners aforesaid,
shall, by the said court be immediately discharged, on his or
her making, subscribing and delivering in open court, such
schedule and duplicate as aforesaid, and there taking such oath
or affirmation as aforesaid; and all his or her estate shall
thereupon be invested in the sheriff, sold and disposed of, and
ap;llims?n as if he or she had been discharged by the said three
justices or any two of them; and it shall and may be lawful for
the said justices of the county court to ascertain and determine
ibe quantwm of the damage, i’ any, that the prisoner hath sus-
tained, by reason of the false l'l%:.tinn such creditor or
creditors, and thereupon adjudge same wilh costs to the
prieoner, provided such damages and costs shall not exceed the
penalty of the said bond. -

1X. Awnp, to the end that the trath may be the better in- Justices may
quired into, I 18 ENscrEp, That the justices of the county orierthe
court aforesaid may, at such time or times as they see proper, ;,f,,sm
order the sheriff to bring the body of any prisoner, against prisooors be-
whose discharge such objection shall be made as aforessid, fore the
before the same court, and the same prisoner again remand to *°™ *&
prison, and may appoint such time as they shall see fit for the
trial of the issue, to be i’gimﬂ as aforesaid, which is hereby re-
quired (o be with as little delay as may be.

X. AND BE IT THEREBY DECLARED AND ENACTED, That Damages,
the damages and costs, 50 to he recovered by any prisoner as *epattabe
aforesaid, shall not be vested in the sheriff, or in any wise sub- yheriffs,
jected to the benefit of any creditor or t:reciitum.
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JMarch, XL Awp e 1T eNAcTED, That any person who shall take
1774.  the oath or affirmation by this act directed, and shall upon in-
‘== dictment be convict of perjury, or of willully and corruptly ar
E?"ﬁ;l‘f“‘ firming any” matter or thing therein contained, such
false swear. Shall suffer a8 in cases of wilful and corrupt pﬁgﬂ,ﬂ
ing to sufer  wise be liable to be taken on process de novo, charged in
i S of execution for hig or her debis, and shall never after have the
corrupt per- Denefit of this act.
Jury. XIL This act to commence on the first day of October next,
and continue in force for three years from that day, and to the
Duration:  end of the next session of assembly whiehlhallgnppau afler
the end of the said three years. ' :

Continuad for Lhr\en%?n fe. by February, 1777; ch. 17, for seven
yeard, fc. by March, 1780, ci: 91:. Expired: HRevived and continued to
the and of Ige next sassion by , 1788, ch. 10. By November, 1788, ch.
47, this nct, and the set of May, 1778, ch. 10, sre continued 1ill the end of
the next session. By 1789, ch. 59, the aot of May, 1788, ch. 10, la continued
to 30th October, 1796, &e. and by ch. 60, this act is continued to 30th Oe-
tober, 1790, &e. By 1700, ch. 59, the cootlnuing met of 1789, ch. &0, is
coniinoed to 30th October, 1797, &c. By o gensral continuing act, 1787,
ch. 116, it is further continued to st November, 1738, &o. and by 1798, b,
71, this ack i continiied with its supplements to 30th October, 1805, &e. and
then from yesr to year to 30th October, 1818, and to the end of the next
session. Rapealed by 1817, ch. 183, Bec. 4. _

CHAP LI
November,

1792, A Supplement to an act, * entitled, An act for the re-
lief of insolvent debtors.
. : * 1774, ch.28.
Preamile WHEREAS doubts have arisen with some of the justices ol
"Y€ the peace of this state, whether, under the act of one thousand
seven hundred aud seventy-four, to which this is a supplement,
they had not r to relieve persons from fines and forfeitures
incurred for the breach of the penal laws of this state, and this
lmturc being willing to declare their opinion of the law,
erefore,
Persans not 1L Be ir Exactep, by the General Assembly of Maryland,
nhﬁ,';hf; That it shall not be lawful for any judge or justices, in any
mm of county in this state, lo relieve from uement, by virtue of
fines by the the said law to which this is a E:Fplment, any person who
i:ﬂ"’t n‘:{ be committed to the custody of any sheriff for any fine or
: forfeiture incurred, or to be incurred, for the breach of any
law of this state, or for the costs arising on any prosecution.
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1IL. Axp se rr E¥acTED, That this law be and continue in
full force as long as the act to which it is a supplement shall
continue,

The act of 1774, ch. 28, ia continwed to 31st of Oectober, 1810, t;l:..md
e soveral continuances are noted under it

——

CHAP. CX.

13

Daration.

An ACT for the relief of sundry insolvent debiors.  November,

Supplements: 180, ch., 98, 1807, ch. 55, 150, 1808, ch. 71, 1809, ch. 179.
WHEREAS, John Sanders, Nathaniel Washington and
Elizabeth K. Cartwright, of Saint-Mary"s county; James Cook,
Isaac- Younger and James Cruickshanks, of Kent county;
Richard Rawlings, of Francis, Robert W. Ellicott, Richard
. Rawlings, Jonathan Waters and Richard Odle, of Anne-
Arunde]! county; Jonathan 8. Hardesty and Levi Butler, of
Charles county; Richard Harvey, Thomas B. Randall, John
Brown, Joho Wray, Joseph Pierpoint, Thomas Crain, John
Boyd, Patrick Mulligen, Richard Sweeney, Walter S. Hunt,
James Maydwell, of Alexander, Benjamin Arnold, Absalom
Chenoweth, Francis Mottee, John H. Barney, Peter Stewart
Thomas L. Judge, Thomas N. Vaughan, Jacob Stiler and
Horatis Johnson, of Baltimore county; William Tibles, James
Cowan, John Simmonds, James Roper, John M. Needles and
John R. Bromwell, of Talbot county; Silas C. Bush, Joseph
Bruff, Benjamin Polk, Beojamin Wailes, Edward H. Smith,
George Vance, William Furniss and John Bruff, Richard
Waters, of William, Ezekiel Gillies and Richard Minish, of
Somerset county; Daniel Parker, of Dorchester county; John
Porter, Manasseh e, Peter Jackson, John Stevenson,
Samuel Thompson, Edward Oldham, Thomas Coffield, John
Carnan, Abrabam Pennin and John Mackey, of Cacil
county; lsaac Peach and Richard G. Hardesty, of Prince-
George's county; James Nelson, Benjamin Lusby and John
Howeunlon, of the city of Annapolis; Samuel T, Wright, Joha
Pennington, John Maynor, Andrew Raburgh and Edward
Hargadine, of Queen Anne’s county; John J. Purnell and Levin
s of Worcester county; George W. Sykes and William

R. ell, of Calvert county; Joshua Stevenson, Daniel Kemp,
Samuel Coats, junior, David Waggoner, John Darizboh,
William Springer, William James Turmer, Basil Pool and

1805.

Preamble.
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Noeember, George Howles, of Frederick county; William Ha:

1805.  ‘Tobias Watkins, Corbin Preston, Thomas Adlum, Ale
‘=" Reese, Edward Jolly, Abraham Jarrett and Bennet W het
Harford county; William Joseph G. Daffin, and T

Loveday, of Caroline county; Louis de Niroth, Robert }

Robert Doyoe, Philip Bier, senior, Louis Barbarin, W
Merryman, Jacob Laudenslager, James Clayland juhr

John Miller, Heary Semmers, Edmund Curtis, Benjan

Galpin, Charles R Isaac Smith, Charles Edwards,

ard Nicols, Jobn B. Caldwell, Eiisha Stansbury, Joseph K

Thomas Jones, Gilbert Middleton, Enoch Welsh, Ti

Meeteer, Jonathan Edwords, Walter Muscheett, Henry &

}ﬁzi;s Charles Coffin, Perley P. Prichard, Henry Lay, W

, James Enm“llulger, John Davis, Reuben Sewell, J

Searight, David Butler, William Starr, John B. Sayre, W.

Boyce, John Merryman, John Curson Seton and Howell 1

of the city of Baltimore; Mountjoy Bayly, Joseph Keni

John Stephens, of Washington county; Washington 1

and Patrick Lyddan, of Montgomery county; and Willia

Boyd, of Allegany county; by their petitions to this gener:

sembly, have set forth, that by reason of many misforfunes

are upable wholly to pay their debts, and have prayed that

may be discharged therefrom, upon their delivering up all

roperty for the use of their ereditors; and the prayer of

petitioners being found reasonable, therefore, .

Oa applia- __JI BE ;T ExACTED, by the General Jssembly of Muryl
tivn of delt- That on application of either of the said debtors to the co
om to cow- gourt of the county in which they severally reside, or to
ty courly W judge thereof in case of the actual confinement of such aj
?::“E to &- Cant, by petition in writing, offering to deliver tothe use of
liverall their creditors all hli.:lproﬁerty, real, personal or mixed, (the neces:
property ::I{ wearing apparel and bedding of himself and his family exc
;:d.“:']‘:. udt,g to which be is in I.I:L:wljf entitled, a schedule whereof,
mutice to be Oath or affirmation, as case may require,) together wil
givents  list of the ereditors of the persons so applying, on oath or
them n.l'mu‘ firmation, as fm;' as he can Eﬂm them, s e il:rﬁ_nnu::xed i
- accompany such petition, the county court s irect persc
en, B potice I;‘;, gr'uch application to be given to the creditors, or t
many of them as can be served therewith, or their agent or
tornies, or direct notice of such application to be advertised
the most public places of the county where the said debtor
sides, or to be inserted in some news-paper for such time as th
may think proper, and on the appearance of the said credit
or neglect to appear on notice, at the time or limes and pla



INSOLVENT LAWS OF MARYLARD. 18

a Bomal the county court shall administer to the pelitioning Nevember,
dI; tor the following oath or affirmation, as the “E'imr re- 180G,
wire: I, A. B. do swear, or solemnly, sincerely and truly ———
are and affirm, that | will deliver up, convey and transfer, ﬁE"‘
to my creditors, in such manner as county court shall di-
rect, allmy property that 1 have, or claim any title lo or inter-
est in, and ‘all debts, rights and claims, which 1 have, or am
any way ecnlitled fo, in possession, remainder or reversion,
the necessary wearing apparel and bedding of myself and fam-
ily excepted,) and that 1 have not, directly or indirectly, at
any time, sold, conveyed, lessened. or disposed of, for the use
or benefitof any person or persons, or intrusted, any part of my
monies or other property, delts, rights, or claims, thereby to de-
fraud my creditors, or any of them, or to secure the same to re-
ceive or expect ‘any profits, benefits or advantages, thereby;”
and the county court shall thereupon name such person as a
majority of creditors in value, their :gsnu or attornies,
shall recommend, to be trustee for the benefit of the creditors Trustee to
of the petitioning debtor, or in case of nonattendance of the ¢ appoint-
creditors, or of their not making a recommendation, the county ®4-
court shall name such person as they shall think proper, to be
trustee as aforesaid.

I And be it enacted, That po person herein before men- Debtor
tioned shall be entitled to the benefit of this act, unless the must have
county court shall be satisfied, by competent testimony, that ﬂmﬁ::
he bas resided the two preceding years within the state of Ma- teand
ryland prior to the passage of Lhis act, unless, at the lime of pre- produce the
senting his petition as aforesaid, be shall produce to the county “h'?‘-';"!‘““’“
court the assent, in writing, of so many of his creditors ashave Lo ¢ or Tia
due to them the amount of two thirds of the debts due by him ercilitors to
at the time of the passing of this act, or at the time of his ap- obtsin the
plication to the county court for the benefit of this act; provided, heneft of
that foreign creditors, not residing within the United gtnlas, OF further than
pot having ageots or atiornies therein, duly avthorized apd em- tie relesse
powered to act in their behalf, shall not, for any purpose, be con- of bis per-
sidered as creditors within the meaning of this clause; and pro- "™
vided also, that the county court, or any judge during the recess
of the court, may, without the assent of the creditors as afore-
said, order to be discharged from custody any of the said peti-
tioners who may at any time be in actual nt in virtue
of any proces rissued, or that may be issued, in pursuance of
any debt at this time due and owing, or at the time of his ap-
plication to the county court for the benefit of this act; which
discharge 18 hereby declared to be a release only of the person
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November, of such debtor, but not of his y, unless the assent in
1805,  writing of two-thirds in value of the greditors aforesaid be ob-
= tained. x
By 1809, ch. 179, the bonefit of this act is axtonded to all permons, who
may apply forit !

Trustees to V. Jnd be it enacted, That before such trustee proceeds to
give bond,  act, he shall give bond for the faithful performance of his du-
ty to the state of Maryland, for the use of the creditors of said
petitioning debtor, in nt::DI]idpenal.l], as the county court shall di-
rect, which shall be recorded in the office of the county court,
and & copy thereof, certified under the hand of the clerk
of said court, shall be good evidence in any court’ of law or
equity of this state; and if any trustee aplpciml‘.eﬂ by virtue of
this act shall refuse to act, or die, or neglect to give bood as
aforesaid in a reasonable time, to be adjudged of by the county
court, or be removed by the county court for mishehaviour, the
county court shall appoint such person as they shall think pro-
per in his place, who shall give bond as aforesaid, and on giv-
ing such bond, (in case the said debtor had conveyed his pro-
| perty to the former trustee,) he sha!l immediately be vested
" with all the property of every kind, and all the debts, rights
and credits, of the said debtor, ns completely as the former

trustee was vested with t'ﬁ;:me. .

s Y. oind be it enaeted, upom the said petitioning debtor’s
Orecuting . executing and acknowledging & _deed to the rustee to be ap-
conveyance  pointed as aforesaid, which deed is hereby directed to be re-
of e o corded within the time limited by law, conveying all his
e perty, real personal and mixed, and all debts, rights and claims,
court 1o dis- agreeable to the oath or affirmation of such debtors as afore-
:M'F:IP“‘ said, and on his delivery to the said trustee all his said property
dovts, e, Which he shall have in possession, and of his books, papers,
in hisindi-  and evidence of debts of every kind, and the said trustee’s cer-
vidual or 99" 4ifying the same in writing tothe county court, it shall be law-
capacity; 1l for the county court to order that the said debtor shall be
property  discharged, as well from all debts, covenants, contracts, promi-
subsequent-  gag gnd agreements, due from, or owing or contracted in his in-
E; ﬁ”ﬂ dividual, as also in a copartnership capacity, by him, before
sceat, &e.  the passage of this act, or at the time of his application to the
being still  county court for the bemefit of this act, and by virtue of such

; order the said debtor shall be discharged as aforesaid; provid-
ed, that no person who has been guilty of a breach of the law,
and hath been fined, or is liable to be fined for such breach,
shall be discharged from the payment of any fine incurred for
any breach of the laws of this state; and provided, that any
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perty which he shall bereafter acquire by gift, descent, or in
E;fwn right by bequest, devise, or in any course of di;trihu-
tion, shall be liable to the payment of the said debis; and pro-

vided also, that the discharge of such debtor shall not operate

80 a8 lo discharge any other person from any debt, ,
VI Jind be it enacisd, That the county court may allow such
itioning debtor toretain the necessary wearing apparel and
ding of himself and family. .

. VIL Jnd be it enacted, That the county court may direct

any trustee to be appointed by virtue of this act to sell and

convey the property conveyed to him by the petitioning debtor,

at such time and on such terms and conditions, as they shall

think most for the admtufq of the creditors, and the produce,
J

thereof, after satisfying all judgments, incumbrances and liens,
shall be divided among the said credilors, agreeable to their
several respective claims, but no judgment to be entered after
the passage of this sct, or after the time of his application to
the county court for the benefit of tifis act, against any of the
said debtors who shall hl:egu'rluuggafﬂlnmt, shall be alien
on hia real . BOr process-against his Teal or
rsonal p pm&;% any cﬂ'n:lnlﬂmm, ﬂ[ﬂ. writs of fiers
aesas actually and bima fide paid before the passage of this act,
or befors the time of his application to the county court for the
benefit of this act. :

VI nd be # enacled, That any trustee may sue for, in his
own name, and recover, any property or debt assigned to him
by any debtor io-virtue of this act, and may also prosecute to
judgment any suit commenced, by the debtor, before his ap-
pointment. '

IX. dnd be it enacted, That if any creditor, on the applica-
tion of any debtor to the county court, or within two years
thereafter, shall allege in writing to the county court, that such
debtor hath, directly or indirectly sold, conveyed, lessened, or
otherwise disposed of, or purchased in trust for himself, or any

of his family or relations, or any person or persons, intrusted or

concealed, any part of his riy of any kind, or any part of
his debts, rig mpzr claimamgfehy to deceive or &efg;u]:d his
creditors, or ahy of them, or to secure the same, or to receive
or expect any profit or advantage thereby, or that he has passed
bonds, or other evidences of debt, either without consideration,
or on improper consideration, or lost more than one hundred
dollars hg gnming at any one time, or hath assigned or convey-
ed any of his property with intent to give an updue and impro-
per préference to any creditor or creditors, or security, before
3
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the passage of this act, or before the time of his application to
the eounty court for fhe bepefit of this act, the said county court
may thereupon, at the ehﬂﬂmfﬂ? cmdi'tiw making such al-
legation, either examine i tor, and any person or per-
sutf'a:h bgu;!hum ke may have made any cn’ewegange of his pruE:.r-
ty, or passed bonds or evidences of debt as aforesaid, on inter-
rogatories, (of which interrogatories tHe person or persons an-

. swering the same shall, at the election of the person or

making the allegation, be furnished with a_copy or ) on
oath or affirmation, touching the subject of the said allegations,

. or direct an issue or issues n & summary way, without the form

Court to de-
termine the
aliownnce to
‘prustes  and
inquire into
complainis a-

E:int him,

of an action, to determine the truth of the same, and if, uponthe
answer of the said interrogatories, or the trial of the said issue or
issues by a jury; such debtor shall be found guilty of any fraud
or deceit of his creditors, or loss by gaming as aforesaid, or bav-
ing given preference ae aforesaid, he shall be forever precluded
from any II::::I.':E{ of this act, and in case such debtor or other
person shall, at any time thereafter, upon any indictment found
in the county court of the county in which such debtor may re-
gide, or in the county court where such oatly or affirmation shall
have been taken or administered, be comvicted of wilfully,
falsely, and nurrupﬂﬂ swearing or affirming to any matter or
thing to which he sh I_awm or affirm by virtue of thia act, he
shall suffer as in case of wilful and corrupt perjury, and be for-
ever debarred from any benefit of this get. .

By 1807, eh. 150, to forfeit the benefit of this act by losing mors than

ono hundred dollars by gaming at one tme, it must have been within threa
years befors petitioning. : .

X. Jind be it enacted, That the county court may allow any
trustee to be appointed b{lﬁﬂuﬁ of this act such commission
for his trouble, as they shall think reasonable, not exceeding
eight per cent. and if any complaint shall be made to the epunty
court of the conduct of any trustee by any creditor interested in
the distribution of any estate, or if any trustee hath or shall be-
come insolvent, the county court may call such trustee before
him, and inquire into the cause of complaint in 8 summary way,
and make such rules and orders as shall be judged necessary foyr
the accomplishment of the object of the trust, and punish the
gaid trustee as for a contempt in case of his not ugueﬁng the
same, and if they think it necessary, they may remove the said
trusiee and appoint another person in his place.

*Mote tosection X. By saction 15, in all casea of substituted trustees
under this act, the creditors shall be cooeulted, and the court, governed by

the oholee of 4 majority of them in value, usless upon publis or olber rea-
sopable notice, they do not appesr.
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XI. And be it enacted, That if any debtor, who shall petition
in virtue of this act, shall be lmpr.::gned at the time of mﬁ-

lng such petition, it shall be lawful for the county court, oF any °

thereof, to order the sheriff, or other officer, in whose cus-
tnd}f he shall bn to bring him befare such court, or judge, at a
certain time in the said order to be appointed, for the purpose
‘of taking the cath or affirmation heren before mentioned, and b
the uld -sheriff, or other officer, shall obey the said m,'dur,
shall be entitled to a preference, "after the discharge of all liens
on the said debtor’s estate, to all othet creditors, in the payment
of imaammtlgmutihsﬂldﬂ#htﬂr for legal fees of imprison-
ment, and his reasonable expenses in carrying the said de
thanmﬂywm,muqi]hudgt thereof, in obedience to the order as
aforesaid, any thing in
and the court, uran]d;ud thereof, may direct that the bady of
_such debtor shall be E;I:Ed from imprisonment, and appoint
a time when such debtor v before the county court,
to answer interrogatories whmhpﬁ creditors may propose to
him, on not less than three months notice as aforesaid, any thi
in this act to the cantrary notwithstanding; pmnded, that su
discharge from imprisonment shall nﬂlapurite as & disc
ul'nnjruf the debis of the said imprisoned debtors; and provi-
dnd,thltthnuiﬂimpﬁmeddnhwratlhaumeufhmﬂu-
charge, if -required by the county any judge thereof,
shall enter into a bond, with such ;r security as the
comnty court, or any judge thereof, shall direct and a 4
conditioned for his personal appearance at such time dr times as
the said court, or any judge thereof, shall direct, to answer the
allegations of his creditor or creditors ammdmg to the provi-
sions aforesaid; and if the said debtor shall not enter into bond
#a aforesaid, if ired by the county court, or any judge
thereof, then such:debtor shall remain 1n confinement unui
a tion, (if objected to,) shall be decided on.

Pﬁ‘lﬂl g &a if enacled, That the county court may, by a:ﬂcr,
limit and appoint the time for creditors (o bring in and declare
their cloims, and may examine such creditors, and also the
debtor, on I::lll]: or affirmation, concerning the mmh}:n&,nu

contested claim, may, if they think , order the same
zruy fact copcerni thj; mme,}rm be h]-::ﬁw o &0 issue framed
for that purpose, th may order any part of the petitioning
deblor’s estate to be set apart and retained for the eventual sat-
isfaction of any contested claim, or fo be brought again into dis-
tribution; and if any creditor 1o whom a real debt ia due, shall
eollude with the debtor 1o gain an undue preference in the satis-

18 act to the contrary notwithstanding; ¥°

19
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November faction of his debt, or for concealment of any part of tl
1805. or's estate or effects, or shall contrive or concert any ai
e~ edgment of the debtor, by parole, or in writing, or any
security, to give false colour to his claim for more than
fide due, such debtor shall lose his debt truly due, and :
tolally excloded in the distribution. '
. XL vind be i enacted, That if the said debtors, or
If debtor be them, shall be arrested or imprisoned on any procesa. st
arrested oo’ OD B0y judgment or decree obtained against them, or
execution,  them, for ulgritht, damsge or costs, contracted, owing o
ﬁf::“;'ﬁm ing due, before the passage of this act, or before the
on h?allm;af : Eﬂir applict'liu.:; tuhtlI;; ﬁ:ﬂtg court for m!l;a benefit E:fi t!
process - the court, out of whi process issued, or any judge
ﬂ’;ﬁ:“‘;ﬂ: of, of the counly where the said debtor may be arrested
mon sppear- Prisoned, on application made to them, shalgnd may dis
ance being such debtor on motion; and i’ the said debtors, or &
entered.  them, ghall be arrested or imprisoned on any process f
recovéry of any debt, damages or costs, contracted, ow.
growing due, before the passage of this act, or before th
+of their application to the county court for- the benefit o
act, the court before whom such process shall be returned
and may discharge such debtor or debtors out of custody
common appearance being entered, without any apecial
provided, that the discharge of such debtor or debtors shz
aoquit or discharge any other person from such debt, dap
oF costs, or any part thereof, but that all such persons sh
answerable for the same in such manner-as they were befor
passing of this act, or before the time of their application 1
county court for the benefit of this sct. i
. XIV. JAnd be it enacted, That all ings under thi
. #hall be recorded by the eclerk of the eounty court in w
{roceeding® such debtor shall reside, who shall be entitled to the same
ed by clorke. 8 ame fixed by law for his services in other cases, which |
id at the time of obtaining the discharge
- ?.th.&mi behﬂ e::cud., That in all a pmntm:mt; of trus
er this act by the county court, in room of eny pe
iﬁrl:a:t:ﬁ before appointed, the nmmiry t:,q:u:r:t1I shafl consult the nmg:':
onappointing and govern themselves by the choice of a majority of ther
recond 1% value, unless upon notice being given by public.advertisem:
' or in such manner as they a&mﬁ think reasonable, the said cr
. itors shall neglect to make such choice. :
riikior: mon XVL 2nd be it enacted, That none; of the said debtors nan
L] ** in this-act, who do not make application as aforesaid on'or |
doed to tru. fore the first day of September next, nor any other persons w
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ghall apply for the benefit of this act, who shall not execute a
deed for all his estate, real, personal or mixzed, to any trustee
appointed in virtue of this act, within one month after the ap-
pointment of such trustee, and bond given by him according to
the provisions-of this act, shall have any benefit of this act.

The 17th and 18th sections contained special provisions in fuvour of two
petitioners undér this act.

The 19th section extended the benefit of this sct to certain persons, who
petitionod in 1804 Ihf an-set of insblveney. :
* The 20th section contained o proviston in favour of & petitioner, who was
ot a'citizen of Muryland, ' .
XXL And whereas, much of the time of the general assem-
bly, anaually, and of trouble and expense to those unfortunate
who are compelled to apply foratts of insolvency, may
saved, without impairing the nghts of creditors, l:n_y vesting
i n:ldiliunai powers in the county courts; therefore, Be
enacled, That it shall and may be lawful for the county courts of
the respective counties of this state, to extend to all such persons
a8 may anI)L to such court for the same, before the first day of
‘January, eighteen hundred and ten, all the benefits and privi-
leges intended to be given to the persons included in this act,
on their complying with the provisions thereof; provided, that
ious to the application to the court of any such debtor, he

21
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shall give at least two months notice of his application in one .

newspaper printed in the city of Baltimore, and in some other
newspaper printed most convenient to the residence of such
applicant, and give such notice by advertisement set up st
¢ most public places in the county where the said applicant
resides,
By 1807, ch. 150, debtor in confinement may a tosingle judge out
uft:m?irn:hmd by 1808, ch. 71, notiee ildil;ﬂ?lglg*im- s

By st of 1816, o- 221, section B, all the parts of the shove acl, inconsis
tent with that of 1516 are repenlsd. H

CHAPTER XCVIII,

~ A Supplement to an act,* entitled, an Act for the relief
of sundry insolvent debtors.

*1805, ch. 110.

WHEREAS, doubts have arisen on the construction of sev-
eral of the provisions of the act of the general assembly of Ma-

zl;ﬂ.:swd at November session, one thousand eight hun-
five, entitled, An act lor the relief of sondry insolvent

November,
1806,

Preamble.
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November, debtors, and the ssid law in same instances requirin
1806. ment; and it l]}m proper to remove the aforesaa;
‘w~y~/ and 1o remedy the defects in the said law; therefore,

. Be it enacied by the General Auembly of Mar ylan
Bonefit to b 00 the application of any insolvent deblor to sny coun
axtended o Of the county in which the said debtor shall reside, o1
resons, who one of the ju thereof, before the first day of Janu:
pave resided thousand eight hundred and ten, it shall and may be la
Py the said court, or judge, to extend to the said debtor
previous to  benefit and advan intended 1o be given to the seve
spplieation.  gops mentioned in the said act of assembly sbove recit
to 'which this is a supplement, upon the said debtor’s con
with the requisites ol the said law; provided, that it sl
be necessary, to entitle the gaid debtor so applying for ti
Eﬁmfﬁ; lmlf, ﬂu:.lm he ahalll:::ve. midedrm ears wit
state of Maryland, prior to the passage o e recit

but no person h:nldzg application to the said court, or

for the benefit of this n:g:htl!. have the benefit thereof,
th:mdmrl,u.:lﬁudg, Il be satistied, by competent
mony, that the sai btor has resided two years with
state of ;Ilrgla.ud next before the malking of his applicai

aforesaid.

CHAFTER LY.
Novomber, A Further ﬂupplément to an act,* entitled, An ac
1807. the relief of sundry insolvent debtors,
Lt
* 1808, b 110,

WHEREAS doubts are éntertained as to the meaning
Preamble.  comstruction of the words' “undue and improper preferen
any creditor or creditors or seturity,” co in the |
section of the act to which this is a supplement; therefore,
il. Bg 1t enacTen, By the G Assembly of M,
ﬂcﬂliﬂdﬂlj*l'lut any deed, conveyance, transfer, assignment or deliy
ﬁ:' mivie ‘e OF any property, real, personal or mixed, of any debts, ri
et ,;E, or glaims, to any creditor or creditors, security or securi
mede by any person with a view or under an ﬂmtﬂim
being or becoming an insolvent debior, shall be, and the san
hereby declared to be an undue and improper preference to s
creditor or credilors or security, within the true tent'
meaning of the said ninth section of the said act.
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CHAFTER CL. ; Nf;f;;?*ﬂ‘ '
A Further supplement to the act,* entitled, An act for
the relief of sundry insolvent debtors, passed at No-
vember session, eighteen hundred and five.

4 1805, ch. 110.

WHEREAS by the original act to which this is a supple- Preamble.
ment, it is provided, that if any debtor, applying for the benefit
of the said act, shall have at any time lost more than one hun-
dred dollats by gaming at one time, such debtor shall be forever
precluded from any benefit of the said act, by the generality of
which provision the whole space of a man’s life i= embraced,
which 18 deemed unreasonable and improper; therefore, o

IN. Beit enacted grm General Anembly of Maryland, That g*;wﬂmg
no debtor applying for the benefit of the'said act, and the act unless he has
::j:pl:munhrg thereto, shall be precluded from the benefit therg- loat at gam-
of for and on account of such debtor having at any time lost EE‘:'I"J;:':._
more than one hundred dollars by ing at one time, unless
such losing shall have happened within the space of three years
next before the application of such debtor for the benéfit.of the
same. /

II1. And, whereas, by the tweaty-first and last section of the ke
original law to which this is a supplement, any debtor not named ',T,'z‘,ﬂﬂ'
in ,said original law, who is or hereafter may be in actual the sheriff,
confinement, and who applies for the benefit of tLt law under Fﬁé“ hi'j"ﬂs
the provisions contained n the aforesaid section, is placed in a jrrwened,
very different gituation from that of a debtor named in the said befors them
law, who should be in confinement, inasmuch as the former must ‘o take oath,
lppij to the court of his county, which is only in session twice
a year, and is not permitted to apply to & single judge out of
term time, and must also give two months previous notice of his
intended application; therefore, Be it enacted, That if any debi-
or, who petition in virtue of the said original aet and the
nplﬂlmmnt thereto, shall be imprisoned at the time of exhibit-
ing his petition, it shall be lawful for the county court, or any
jodge thereof, to order the sheriff, or other n&m,in whose
custody he shall be, to bring him or her before such court or
judge, at & certain time in the said order to be appointed, for
the purpose of taking the oath, or affirmation, in the said original
act prescribed to be taken by an insolvent debtor, and the said
sheriff, or other officer, n!uii obey the said order, and shall be
entitled to a preference, after a discharge of all liens on the
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said debtor's estate, to all other creditors, in the paymen
account 1gainst the said debtor for legal fees of impriso
and his reasonable ex in carrying the said debtor
county court, Or any __;udg thereof, in obedience to the o
aforesaid, any thing in said onginal act or the supp
thereto notwithstanding; and the court, or any judge tl
may direct that the body of such debtor & e disel
from imprisooment, and appoint a time when such debto
appear before the county court to answer interrogatories
his creditors may propose to him, on not less than three n
notice, a3 by the said original act is provided, any thing i
said original act, or the supplement thereto, to the contrar,
withstanding; provided that such discharge from imprisoi
shall not operate as a discharge of any of the debts of th
imprisoned debtor; and provided, that the said imprisoned
or, at the time of his discharge, it required by the county ¢
or any judge thereof, shall enter into a boad, with such
and security as the county court, or any judge thereol,
rect antl approve, conditioned for his personal appearanc
such time or times as the said court, or any ;udgﬂham:{e&
tor er credi

+ direct, to answer the allegations of his credi

according’ to the provisions aforesaid, and if the said debtor:
not enter info bond aforesaid, if required by the county e
or any judge thereof, then such debtor shall remein in conl
meat until the application, i objected to, shall be decided yj

By 1808, ch. 71, no notice previous to application to be given by im
oned debtors.

IV. And, wherees the ssid original act oires that |
debtor who shall apply for the benefit of the said pet, shall ¢
duce to the court, or judge, to whom he shall apply, the ass:
in writing, of 80 many of his creditors as have due to them ¢

" thirds of the amount of the debts due by such debtor at the ti

Corporate bo-
dies, e, may
sign their as-
sent Lo debi-
oFs reloass.

of his application, apd in many instances more than one-third
the debts due by debtors applying for relief is due to banks
other corperate bodies, or to the estates of persons deceased,
to trustees who represent creditors or others, and the offis
having charge of the affairs of such corporate bodies, the exec
tors and administrators of such deceased person, and the tro
tees before mentioned, although not desirous of preventing (
relense of such debtor, do not conceive themselves authorizi
to consent to his release; therefore, Be it enacted, Thatin grd
to remove all doubts as o the power of such corporate bodie
executors, administrators and trustees, 4o sign their assent to
release of any insolvent debtor, under the insolvent lams of th

A %
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state, the said corporate bodies, executors, administrators and JNovember,
trustees, be, and they, or any of them, are bereby declared duly 1807
authorized to sign their assent to such release of any insolvent ey~
debtor, whenever they, or any of them, shall deem the same night

and proper.

——

CHAPTER LXXL Novewber,
A Further supplement to the act,” entitled, An act for 11506. ;
the relief of sundry insolvent debtors, at No-

vember session, eighteen hundred and five.
* 1805 Chapter 110,

WHEREAS, by the construction which has been given by Preamile,
some of the courts of this state to the third section of an act,
supplementary to an act to which this is also a supplement, pass-
ed at November session, eighteen hundred and seven, it appears
that the object of the legislature thereby contemplated has not
been accomplished; therefore,

II. Be 1 ENAcTED, %.‘hﬂ General Jfssembly of Moryland, Inpriscnsd
That any imprisoned debtor may hereafter, immediatel upol‘:ﬂ:“"#
his or her confiement, without any previous notice, make ap- Go. " without
plication, by petilion in writing, to the court of the county in previous no-
which he or she shall be 0 imprisoned, or to any judge thereof) tice, on com-
upon his or her complying with the other provisions of the sajd ﬂ';‘hﬂm
original act, and the supplements thereto, except that provision ristons of the
which requires the assent of two-thirds of his or her creditors, ﬂrig;inll nat,
and it shall thereupon be lawful for the said court or judge mﬂrm";
order the sheriff, or other officer in whose custody he or she shall tho body from
be, to bring him or her before such court or judge, at a certain prhm.lniz;
time in the said order to be appointed, for the purpose of takin;fgx:::‘"{_
the oath, or affirmation, in the said original act prescribed 10 ,wer intarro-
be taken by an insclvent debtor, and the said sheriff, or other gatories, &o.
officer, shall obey the said order, and shall be entitled to a pre-
ference, alter a discharge of all liens on the said debtor’s estate,
to all other creditors, in the payment of his account against the
said debtor for legal fees of imprisonment, and his reasonable
expenses in carrying the said debtor to the county court, or any
Jjudge thereof, in obedience to the order aforesaid, any thing in
the said original law, or the supplements thereto, notwithstand-
ing; Md-ttha court, or any judge thereof, may direct that the
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Jovember, body of such debtor shall be discharged from imprison
1808. and amppoint a time when such debtor shall & befo:
‘o~~~ county court, to answer interrogatories which his ereditor
E to him or her, on not less than three months noti
E said original act s provided, any thing in the sai
gmnl act, or the mglp]emmta thereto, to l.he contrary no
standing; provided that such disch from imprisonmen!
not operate as a discharge of-any of the debts of the sa
debtor, unless the said dehtnr shall, before his
, obtain the assent, in writing, of two-thirds in a
of his or her creditors; and provided, that the said impri
debtor, at the time of his dllcharga h the county court, ©
judge thereof, shall enter into bond, mﬂa such ty and
rity as the county court, or any ]udgu thereof, shall direc
approve, conditioned for his personal ap .;:,e at such
or times, as the said court, or any judge m may dire:
answer the allegations of 'his or her creditor ar creditors
cording to the provisions aforesaid, and if the said debtor
not enter into bond as aforesaid, if required by the county ¢
or any judge thereof, then auc:hdehtnral:mﬂ remain in con
m nntll the applications, if objected to, shall have been
HL. Axp BE 17 ENAcTED, That in all cases of petition
Court may o7 insolvent debtors, as well those that are now depending as t
E!“:::;"m that may hereafter apply for the benefit of the acts for the n
.;| the proper-Of insolvent debtors, lhe court before whom such petition |
; &e. of the be depending, or any judge thereof, may appoint & trustee
“W" thall ihe lmnaﬁtl? the nm&utm-u of such debtor, and may order

m’ah“" such trustee shall enter into bonds, with such surety or sure
a8 the said court or judge shall approve, mdmﬁlmgmhb
with the elerk of th: court, all I.E

e propert
mixed, of such debtor, and also all c!:amﬂ vgi:mh n]:ml] be dm
such debtor, shall mmmhte] be vested in such Lrustee,
the use and benefit of the creditors of such debtor, any thing
any other law to the contrary notwithstanding.
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CHAPTER CLXXIX. il
An Act relating to the Act,* entitled, An Act for the >V~
relief of sundry Insolvent Debtors, passed November
Session, eighteen hundred and five, and to the several
Supplements thereto. :

* 1804, ch. 110.

Br 17 EXAOTED, by the General Jlssembly of Muryland, That Benefit of the
it shall and may be lawful for the county courts of the respective 2t extended.
counties, or the several judges thereof during the recess of the
said court, to extend to all such persons as may apply to such
court l'atﬂf;he same, all MMEE and privileges intended to be
given to the persons inc in the said act, on their complyi
with the provisions of the said original act and of the H‘!‘{“Iﬁ
supplements thereto.

December,
1812,
CHAFTER LXXVIL ——

A further additional supplement to the act entitled “An
act for the relief of sundry insolvent debtors.”

Dasds,
Sec. 1 Be rr eNacTED by the Gnml.&mmblgqf Mnﬁmmﬂ
debts,

lond, That all deeds, coovey transfers; assi h
ulua,uf an propertr: real, pe or I!I'llﬂd: or of any ﬂ:,:t';i{tw
rights or claims, to any ¢ or creditors, security or mu-mi:g  funch-

rities which shall hereafter be made by any person with a view, T°5 ™&
or under an expectation of being or becoming an insolvent debt- whom such
or, and with an intent thereby to give an undue and improper property shall
preference to such creditor or m-egltura, security or securities, "***
shall be absolutely null and void, and the title to property or
claims so attempted to be conveyed, transferred, assigned or
sold, shall vest in the trustee or Lrustees of such insolvent debt-
ors, as effectually as any property specified in the schedule of
L s b & anactd, That any creditor of an insolvest debi; Crdion

i i any creditor of an insolvent debt- Creditors as-
or, who assents that such insolvent debtor shall obtain the bene- 52278 hit
fit of the insolvent law, shall make affidavit, or affirmation, (as obigin the be-
the case may be) that the said debtor is boma-fide indebted to et of insol-
him in the sum claimed as due, and that he has’ received no se- Yo7\ 1o shall
e avit,

curity or satisfaction for the same, or any part thereof, before
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some justice of the peace of this state, or notary public residing
in the United States; and without such affidavil or affirmation
annexed to the assent aforesaid, such creditor shall not be in.
cluded among the assenting creditors,

L Jnd be it enacted, That any debtor who shall petition for
the benefit of the msolvent laws, and shall comply with all the
terms and conditions of such laws, except obtaining the assent
of two-thirds of his craﬂiituﬂ in :II:E:M, shall be entitled toa

rsonal releaze, excepl in case w in atories or alle
Ens have been filed, snil have not been E;;Emﬁly mweg
and decided in favor of such debtor, which release shall be a
good and effectual discharge of the person from all arrests on
meane of execution proceas, on account of any debt or contract
incurred or entered into by such insolvent debtor: Provided,
such debtor shall at the time of his arrest on mesne process, ex-
ecute a warrant of attorney, authorizing some attorney to
pear for him in the court to which such process is returnable,

IV, Jind be it enacted, That no person shall be entitled to the
benefit of said insolvent laws ofteper than once in two years,
nor shall any debtor be entitled to a full and final release a se-
cond time, until he shall pay over or convey to his trustee or
trustees, estate sufficient in amount to pay filty per cent. of his
debts at the time of his second application as a id; mor to
& full and final release a third time, until he shall pay over or
convey 1o his trustes or trustees, estate sufficient in amount to
pay seventy-five per cent. of his debts, at the time of his third
application as aforesaid: Provided, That nothing in this act con-
tained shall prevent the right of such petitioner to obtain the
benefit of a personal release in such cases.

V. Jind be it enacted, T'hat if any petitioning debtor shall not
be able to produce to the county court at the time of his final
hearing, the assent of two-thirds of his creditors in amount, and
afu.itm whom no interrogatories or allegations shall have been
filed, or if filed, shall have been satisfaciorily answered or de-
cided in favor of such debtor, and the spid debtor shall alle
in writing to the county court, within six months after the time
of his final hearing as aforesaid, (having given to his ereditors
one month’s notice in the manner preseribed in the act to which
thisis a lugFlnmcmT of his intention) that he is not able to obtain
the assent of two-thinls of his creditors in amount, and that such
aseent is vexatiously and unreasonsbly withheld, it shall be in the
power of the county court to examine in a summary manner, into
the truth and merits of such application, and where in their opi-
nion, such assent shall be vexatiously and unreasonably nilhh:rd,
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the said eourt is herehy anthorized to extend to such applicant December,
the full benefit of the acts of insolvency. 1812,

VI Jnd be it enacted, That the appointment of a trustee or
trustees under said imsolvent Jaws, shall oporate as an assign- Appointment
ment of all the insolvent’s property, so as to vest the title to 5 et
the same in such trustee or trustees, without the necessity of 4 an el
such insolvent executing a deed thereof: Provided, That ing ment of in-
in this act contained, shall be construed (o extend 1o applications *vent'spro-
now pending for the benefit of suid msolvent laws, g

—_—

CHAPTER CXXII, February,

An additional supplement to the act entitled, an act o
for the reliel of sundry insolvent debtors.

I. Bu 1 mxacren by the General Assembly of Maryland, Tefitions not
That no petition for 'lhl::!ir benefit of the uﬁginn'ly&c{ for the ben- miu Lo
efitof lum?:! insolvent debtors, and the several supplements there-
to, now depending in any of the county eourts of this state shall
be continped beyond the second session of such court nexi
after the of this act, unless in cases where the court
shall be satisfied a further continuance is necessary to procurs
mimnni:, materinl and competent on the trinl of any allega-
tions made against the petitioner’s discharge, nor shall any such
petition hereafter 1o be filed, be contissed beyond the first
court next after the filing thereof unless for the causes aforesaid.

IL JInd be it enacted, That upon the dismassal or withdraw- Dismissl of
ing of any petition for the benefit of said acts, or upon degi- petitions.
sions thereon against the petitioner, it shall not be pecessary to
revive by scire facian any judgement which may have been sus-

ed by such petition Inmcau of execution may be
upon iuuhjullgmu;ls as if no such suspension had taken

1L .And be it encated, That the time intervening between the Ples of limi-
petitioning of any of said debtors and the time that any of said “"*™
petitions may be dismissed, shall not be computed on any plea
ﬂlﬂ;t:lb‘li‘:l: 80 as to defeat any claim of any person against
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CHAPTER CCXXI.

An act ;'ﬂ]ating to Insolvent Debtors in the Cii
County of Baltimore.

Seo. 1. Be it enacted by the General Assembly of Ma

Governor and That the governor and council shall commission three |
council toap- of Jagal knowledge, integrity and experience, as commis:

point
sionors.

All npplica-
tona to this

Judges o ba
red to

Commislon=
ar to causa

given, o
Modifiod
1620 ¢. 18
§l

of insolvent debtors for the city and county of Baltimor
from and afier the iwfmg such commission, the said comm
ers shall have and exercise the powers and authority herei
mentioned.

2, Jnd be it enacted, That in all cases of applications
shall hereafter be made to Baltimore count r:miﬁl or the j
thereof, for the benefit of the insolvent fl“‘ﬂ- Marylu
shall be the duty of the court, or the judge to whom the ap
tion may be made, forthwith to refer the same, together wi
schedule, petition, and other papers, to the said commissic
who shall thereupon appoint a provisional trustee to take pc
:umn for the bepefit uﬂtﬁm Uﬂfﬂm lfaf such insolvent ﬂehﬂ

property, estate effects, y , Accounts,
notes, and evidences of debt; and the :ﬁe:bmmmm
take bond, with security to be by them approved, for the apj
ance of such insolvent debtor, to answer such interrogator:
may be propounded to him by any of his creditors, or sue
legations as may be filed against him, within the time herein
mentioned; and the said commissioners shall immediately th
after rt to the said court, or judge, that the trustee appx
ed by them as aforesaid, is in possession of all the propert
such insolvent debtor; ';ndhllu-. said ;:;uhrt, :1::[ judgﬁ:: I:meﬂ:n

t a personal discharge to insolvent debtor,

3. F".i'rr:ihil enacted, That the said commissioners shall, wi
ten days from the time of such personal discharge being gran|
cause notice to be given in one or more newspapers in the «
of Baltimore, that such personal discharge hath been grant
and of the time fixed by the said court or judge for fi
hearing, and requiring the creditors of the insolvent to appea
such time and place as the said commissioners may appoint,
attend and nominate some person or persons whom the said co
missioners shall appoint as trustee or trustees, for the benefit
the creditors, and to give to the said commissioners all inform
tion in their possession to enable them to report to the court
bereinafter directed.
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4. JAnd be it enccted, That the notice herein before directed to  Deceraber,
be given by the commissioners shall be in lien of the potice di-  1816.
rected to be given by the act, eotitled, An act for the relief of ‘v~
B insolvent debtors, and the ex mnfgiﬁngmhmﬁmr—mrhd‘
shall be defrayed by such insolvent debtor, ke s

5. i be i enacted, That it shall be the duty of the said com- original act.
missioners diligently to inquire and examine into the nature and Duty of com-
circomstances of all such applications, and the said commission. missioners.
ers shall have power to compel such insolvent debtors to answer
on oath all interrogatories touching the subject matter, which
may be exhibited or propounded on behalf- of the creditors, or
any of them, and if upon such examination it shall appear that
the said insolvent debtor hath complied with the terms and con-
ditions of the insolvent laws, and hath acted fairly and bona fide,
it shall be the duty of the said commissioners to report the same
to Baltimore county court, and return the schedule, and all pro-
ceedings which may have been had before them, to the office of
the elerk of Baltimore county court, there to be recorded, and
the said judges shall thereupon grant a full and final discharge
under such laws, without requiring the assent of the creditors of
such insolvent debtor; Provided however, that the judges shall Provisos.

;n:fmt such final dimharﬁ;;t' allegations shall be filed by any
itor of such insolvent debtor, at least ten days before the
time fixed for the final discharge of such debtor, until such alle-
gations shall have been heard and determined in favour of such
insolvent debtor; Jind provided also, That nothing herein contain-
ed shall be construed to deprive the creditor or creditors of any
insolvent debtor of the right of filing allegations at any time
within two years from the lime of di &,

6. Jnd be it enacted, That all deeds, conveyances, transfers, Conveyances,
assignments or sales, of any property, real, personal or mixed, FAIEG. ol -
or of any debts, rights or claims, to any creditor or creditors, one poutes
security or securities, which have been or shall hereafler be yoid
made, by any person, with a view or under an expectation of be-
itg or becoming an insolvent debtor, and with an intent thereby
io give an undue and impmpu‘garﬁfer&me to such creditor or
creﬁ} security or securities, be absolutely null and void,
and the title to property or claims so attempted to be conveyed,
transferred, assigned or sold, shall vest in the trustee or trustees
of such insolvent debtors, as effectually as any property specified
in the schedule of such insclvent debtor; Provided however, that
80 insglvent debtor shall be precluded from the benefit of the
insolvent laws on account of any such deeds, conveyances, trans-
fers, assignments, or eales as aloresaid,
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December, 7. Jind be il enaded, That the said commissioners, (2
1816. of whom shall be competent to act) shall be entitled to
v~ for their services such compensation as the judges of Ba
Commission- county court may deem to be.reasonable and proper, wh
o catpents- compensation shall be paid by the petitioner, or his tru

the said court may order and direct.
B. Jnd be il enacled, That all such parts of the act pa
Ropaal. November session eighteen hundred and five, entitled, An
the relief of sundry insolvent debtors, and the several |
ments thereto, as are incousistent with, or repugnant to, tl
visions of this act, or any of them, be and the same are |

repealed.

CHAPTER CLXXXIIIL

An additional Supplement to the act, entitled, A
February,  for the relief of sundry Insolvent Debtors, p:
181T. " November session eighteen hundred and five.

L

Be 1t exacTen, by the General Aseembly of Maryland
D‘““':;j‘;d‘g_ any imprisoned dehl;bgr may hereafter, i:::-n'E|r iately upon
oA orphan her confinement, make application, by petition, m writi
court. any jil:nl.!ﬂa of the orphans court of the county in which
ghe shall be so imprisoned, for discharge from said confine
and the said judge shall have, and he is hereby iovested
the same power as is exercised by a judge of the county
to grant such discharge, upon the petitioner giving bond,
necuri?., and in a penalty to be approved and preserved by
judge tor his or her appearance before the judges of thee
court of said county, at a time to be appointed by said j
for a hearing before =aid court, on said petition, according 1

provisions of the said original act.
1. And be it enacted, That the said judge of the orphans
Whoare ves- in the execution of this act, shall have and exercise al
tedwithsame poerers which are had and exercised by any judge of a ct

m*:: court under the original act, and the several sup

countyeourts  TIL JAnd be it enacted, That ;l:dpmﬂmﬂmgn to be had by

Proceedings Jdge of the orphans courl under this act, shall be by

ta be lodged lodged with the clerk of the county court, within thirty

with elerk.  thereafter, and the judges of the court shall proceed thereo
cording to the provisions of the original act, and the se
supplements thereto,
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IV. Jnd be il enacted, That the act of assembly, entitled, An February,
act for the relief of insolvent debiors, passed in the year seven- 1817,
teen hundred and seventy-four, be, and the same is hereby re- ‘e
pealed. Repeal.

V. JAnd be it enacted, That the said judge of the orphans court Compensa-
shall be entitled to the sum of one d as & compensation for tios.
his unubla to be paid by the said debtor. -

V1. JAnd be i enacted, That nothing herein contained shall be Mot to relats
held to repeal, alter or change, An act, entitled, An act relating 1 debtors in
to insolvent debtors in the eity and county of Baltimore. )

VIL Jind be it enacted, That in all cases where application spptisations
hath or shall hereafter be made to any judge of the county or notte bo dis-
orphans court, for the benefit of the act to which this is a sup. missed, &e.
wnh the petition shall not be dismissed by the county court

re the term appointed for the hearing of such application
by the judge to whom the same hath been or shall be made.

CHAPTER LXXXIY.

A Supplement to an act, entitled, An act relating o [n- Janvary,
solvent Debtors in the City and County of Balti-
more. '

1. Be # enacted, by the General Assembly of Maryland, That Pessed Jan.
all applications by any person or persons residing in the city or f;]*,,ﬁﬂ‘mﬁ“
county of Baltimore, for the benefit of the insolvent laws of fur the bene
thia state, shall hereafier be made to the commissioners of in- it of inwal-
solvent debtors for the city and county of Baltimore, appointed ;:“mi‘d"'x
in virtue of the act to which this is a supplement, or to either of comm ismon-
them, instead of being made to Baltimore county court, or the ers, %e.
judges thereof; and the said commissioners are hereby authonz-
edand em red, to administer to the applicant the oath di-
rected to g:wl':ken by the said insolvent laws, and they, and
each of them, are hereby vested with all the powers of Balti-
more county court, or the judges thereof, in relation to such ap-
plication, and shall grant a personal discharge to such applicant
m the same manner as Baltimore county court, or any judge
thereof, is directed by the second section of the act to which
this is a supplement, and they sball fix the time for the final hear-
ing before Baltimore county court; and if upon the examination
directed to be made by the said act, it shall appear that the said

ipplicant hath comphed with the terms and conditions of the
5
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Janwary, seid insolvent laws, and hath acted fairly and bona

1819. e the duty of tﬁl:?ua.ﬂ cOmmissioners h{m thl:hﬁﬁ
————timore county court, in the manner directed by the Gt
of the act to which this is a supplement, and the said co

thereon as directed by the said section: and if
sppear, to the said commissioners, that the said applies

ot complied with the terms and conditions of the said i

laws, and hath not acted fairly and bona fide, it shall be
of the said commissioners to certify the same to B
2 f'!ndbcilmmd That if b

; y X Dal )l any person oT perscomns,
?m‘ 'ﬂt rested oun a writ of capins udrelpﬂuﬁém['m agui
“":,f‘df her or them,) shall obtain adgznmnl discharge from 1
dmf and  commissioners according to rovisions of the insolve
Mﬂ:dhiﬂiﬂl and such person or persons shall not obtain a final di
. “** under such laws, then and in every such case, if any sui
tion shall or may be depending against such person or |
in which his, her or their common appearance had been
ed, it shall and may be lawful for the plaintiff or plaintifi
in, or his, her, or their attorney, in cases where specia
demandable by law, to issue forth, out of the coart inwh
suit or action shall or may be depending, another writ of

udlmndndumurnthar ess, against the said defen
defendants, stating lhnminm he:a , or they, had obt
rsonal discharge, but had been refused a final discha:
r the said insolvent laws; and it shall and may be law
the sheriff, or other officer, to whom the said writ shall
rected and delivered, to arrest and take the body of the
dant or defendants, and him, her, or them, safely keep, w
she, or they, shall give special bail in such suit or actic
there shall be the same proceedings on such new writ or
as if the said original writ had never been issued, or cou
been had on the said original writ in case the personal dis
had never been' granted. ' ;
Noapplicant 3. Ind be it enacted, That no applicant who shall hav
who bas ob-  tained @ personal discharge from arrest upon any writ of
hil:f;u-llﬂ" ad respondendum, ehall be allowed to wig;nrnw his petit
:"I:::r!n to be lication, unless he shall produce to.the commissioners,
ut]&n;::t.;lh ti ntefrfpm the ulerkh:ﬂfb%;eﬁ?:dtya:utzth, that bail bond,
withdruw wer of attorne in suit or suits, 0
petition, &2: P2V VCi) entered thereon. 4
4. Jnd be it enacled, That in all cases where any applics
Parsons 10! the benefit of the insolvent law shall have received e
tuined u final discharge, and shall not have obtained a certificate of fina
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charge, either in consequence of withdrawing his ication-or Ji X
by reason of nll.t-ﬂ'ati.unu. filed against such agplicaalﬂflur s oot 1619,
complying with the terms prescribed by law, or on any other
nccount whatever, such person shall not be itted again to discharge,
apply to the commissioners, for the benefit of the several acts of ﬁ:ﬂtﬂ
insolveney, for the lerm of two years next after such personal t apply, ke,
i a8 aforesaid.
5. «And be it enacted, That if allegations shall be filed against 1faliegations
ﬂ ﬂjﬁm“ for the benefit of the insolvent laws of this state, %"ﬂ
suid allegations shall be found against such petitioner by o iiioner by
the verdict of a jury, then such petitioner shall not thereafter verdict of ju-
be entitled, either to a personal discharge, of a final discharge, ry, not ent-
or to any benefit whatever, of the said insolvent laws. Lhu; die-
E.Mh_#mmd.ﬂmtinallm now depeading, or :
hereafter to be brought before the said commissioners, and in Cases in
which shall report unfavourably to the applicant or appli- ;hi::gu;m
cants for the benefit of the insolvent laws, the: have power, report unfe
and it shall bsalthsi:ad&utgiz, to transmit to the Clerk of Il:mm 1};-:%1;' to
county court all 5 of assignment executed by any such ap- ®
plicant or apﬁlimts, and all such other pupamyreint{ng to tll; E‘:;ﬁ:d
estate of such applicant or applicants, and brought before them, to clerk of
as they may deem it proper to have prese and recorded, ;‘:"‘I sourt
and that it shall thereupon be the duty of the said clerk to re-
cord all such deeds pepers in his office, in the manner in
which deeds for the conveyance of lands are now directed to be
recorded, and to give certified copies thereof in like manner,
which shall be evid & in case of other deeds; and the
said clerk shall be entitled to recejve such fees for recording
the said deeds and papers, as are allowed by law for i
deeds in other cuses, to be paid by the trustee out of the effects
assigned to him; and in all such cases as are above mentioned,
where the report of the commissioners shall be unfavourable to
the applicant or applicants, the said commissioners shall cause
the trustee to ,and it shall be his duty to proceed, in the
execution of the trust, in the same manner, and subject to the
same rules, regulations and restrictions, as if the report of the
#aid commissioners had been favourable to such applicant or ap-
plicants. Wh
T, dind be it enacted, That in every case now depending, or o3 For
to come }I::“ﬁam the m;unuzglmiunfnm. ii::hnihic]; a E-;?:T H*E
permanent trustee shall be appointed, different from the e
sional trustee, they shall cause a. deed of trassfer and m g
ment of, and for lﬁ the estate, property

ba
ights, credits and ef- o him.
i'mu,of' the insolvent or imulnnu,mﬂﬂhwilh executed P
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the provisional trustee or trusstees, to the permane
1819, Eﬂ or hgslneu, and lodged with mee:,mmg the papers
- ing lo .'!l:hi }::uc-‘m wh'mh'IEt ghall have been executed.

A B. Jn il enacted, That eve isionel trustee to
m &intﬁl by virtue of the act to w _prmtth is a supplem
ﬂu bond, estate and effects of any applicant or applicants, for t]

efit of the insolvent laws of this state, shall, before he
such, give bond, with good and sufficient security, to be
ved by the said commissioners, for the performance of hi
and for the transfer and delivery over of the said estate ;
fects to the permanent trustee or trustees to be appoint
virtde of the said aukwmﬂ if any provisional trustee, so
appointed, shall, on mﬁppoinment of a permanent tru:
trustees, as i on the order of the said comm
ers to deliver over to such permanent trustee or trustec
said estate and effects, on a day in the said order to be n
which order the said commissioners are hereby empowere
directed to make, fail or neglect to comply with such or
shall be the duty of the said commissioners, and they are h
authorized and required, to report such failure or neglect,
the order by them made as l.tlr;urﬂ-l.iﬂ on such provistonal
tee, to Baltimore connty court, or in the recess thereof °
chiel judge of the said court, and the said court, or chief
shall be, and hereby is therenpon authorized and required te
ceed by attachment sgainst such provisional trustee, as in |
of -contempt, for compelling him to deliver over the said e
and effects, in conformity with the order aforesaid, or with
other and further order, as the said court or chief judge
Proviss,  make in that behalf; Provided always, that nothing herein conta
shall be construed to protect the sureties of such provisi
trustee against a recovery on the said bond, in case any pa
the said estate or effects shall not be delivered over in po
ance of any ordér made, or attachment issued, by virtve of
ek AT
Allowanos 9. Jnd be it enacted, That the allowance made to the o
to commir- missioners by the law to which this is a supplement, toget
'{!ﬂ“‘“# B¢ with all costs attending the spplication of any }:e:mn or |
of elfects of B0DS petitioning for the benefit of the same, shall be first p
applieast.  out of the effects of said applicant, but no person-shall be ref
ed a hearing,or be prevented {rom receiving the benefit there
in consequence of msulfficiency of his or her effects 1o p
the same, '
10. JfAnd be it enacted, That all cases which shall be deper

mmmﬁ before the said commissioners at the time of passing t!
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sball be proceeded on in the same manner, as if this act had Jowuary,
:cu‘tt‘bwu passed, except so far as rehteu.tulthe recording of 1819,
deeds or other papers, and to the execution of the trust, incases ———
where the report of the commissioners shall be unfavourable to tiog of this
the applicant or applicants for the benefit of the insolvent laws, ;‘,::.ﬁd“
and to proceedings against provisional irustees for compelling msif this act
themn respectively to deliver over to the permanent trustes or hed not pas
trustees the estate and effects of any insolvent debtor or debtors. =%

—

CHAPTER CVIIIL.

An Act respecting the assent of Creditors to the Helcase Jw
of Debtors under the Insolvent Laws of this State.

1. Be it enacted by the General Assembly————*, That all Baoking com-
individuals, banking companies, or W conpibe bodies, to fRCiER JEE0t-
whom any debt now is, or may hereafter be due, shall be capable, pive thsir as-
and each of them is hereby authorized and empowered, to give sent to final
their mtmgnumji to the final release of any petitioner for Melease, ke.
the benefit of the act of assembly, entitled, An act for the relief -
of sundry insolvent debtors, passed at November session eighteen
hundred and five, and its several supplements, without discharg-
ing, or in any wise affecting the n'.fm of such individual, -
ing , or corporate body, to recover the debt or sum of
money which said petitioner shall be released, of any en-
dorser or other person who may also be liable or bound for the
payment of the same.

2. «nd be it enacted, That such assent of any banking compa- Such ament -
ny, or other corporate body, to the release of any petitioner for 47 be given
the beuwefit of the act of assembly aforesaid, and the supplements ,H'::Eﬂ_"
thereto, may be given by such company or eorporate body,
through the Pres'glent of such banking company or corporate
body, and the affidavit or certificate of such president, of the
amount due any such cﬂny or corporation, shall have the
same effect, entitle petitioner to the same relief, as is
afforded by the insolvent laws of this state, when the said affida-
vit is. made by a creditor assenting to a release of his own parti-
calar debt.

3. Jnd be it enacted, That o much of the fourth section of part of dih
the act, entitled, A further additional supplement to the act, en-section of an
ditled, act for the relief of sundry insolvent debtors, passed repealed.
al November session, eighteen hundred and twelve, as requires

® The words “of Maryland" omitted in the engrossed law,
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an insolvent debtor to pay over or convey to his trustee
tees sufficient in amount to pay fifty per cent. of his debt
time of his second application, and also so much of the s:
tion as requires the insolvent debtor, before he shall ¢
fimal release a third time, to pay over or convey to his
or trustees, estate sufficient in amount to pay seventy-f
eent. of his debts, at the time of his third application, be
same are hereby repealed,

— —

CHAPTER CLXXXII,

A Further Supplement to the act, entitled, an act
ting to Insolvent Debtors in the City and Com
Baltimore.

1. Be it enacted by the General Asembly of M :
from and after the of this act, it shall, and may be
for the commissioners of insolvent debtors in the city and
ty of Baltimore, at any time after an application meade to
or the benefit of the insolvent laws, to appoint the pern
trustee required by the said laws, whenever a majority ¢
creditors 1n value, their agents or attorneys, shall nomins
writing, and recommend any Emu for that purpose, and
such appointment, it shall not be necessary for the said cor
sioners, in giving notice of the personal di , and the
fixed for the final hearing, according to the provisions of th
to which this is a supplement, lo require the creditors to 8
and nominate some personor persons to be appointed trust
trustees for their benefit, but it shall be the duty of the
commissioners to state, in the said notice, that an appoint
has been made by them in pursuance of the recommendati
aforesaid.

2. Jnd be it enacted, That not less than two of the said
misgioners shall be authorized to act upon any petition fo
hemﬁ:jit:lhe insolvent !::;r]u of 'Ihiu-rrmte, to ap “'.:l;ftnm

t discharges, or generally to orm any  fung
g:;ﬂwd in the said r.ommiuianmplf law, any thing in any
mer act to the contrary notwithstanding; Provided
this section shall not be construed to make void any proo
ings heretofore rightfully had by the said commissioners, w
less than two of the said commissioners may have acted 1
auy petition submitted to them. i
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CHAPTER CLXXXVL v

An sct to provide for the support and maintenance of ~———
~ Debtors actually confined in prison.

1. Be it enacted by the General Assembly of Maryland, That :
D et o M ey
on & sabisfaci isaue eny justice Thew,
the peace of this state, or m]{erwiu committed éur F:nnpajr- :1“;:1;& :{‘"
ment of any :‘:ﬁmﬂ recovered before a justice of the peace m!;m,h.e.
of this state, be delivered, by the constable, to the custody
of the sheriff, it shall be the duty of the creditors st whose ig-
stance such debtor shall be arrested or committed as aforesaid, to
¥ to the sheriff, within two days after the said prisoner shall
80 delivered to the custody of the sheriff, the sum of eighty-
seven and a half cents, for the s and maintenance in pri-
I-“;I: of the said debtor, and ﬁ&élmsurbwmﬁ& thhirqnﬂcli, for
Same purpose, 8o B3 ebtor ri800-
ed at the Euuito&' mhmurgﬁmn and if default shall huﬁda in
mﬂ one of the payments herein before directed, and the said
debtor shall be confined for debt, and for no other cause, it shall
then be the duty of the sheriff forthwith, upon such default, to
certify the same in wﬁtmndar his band, to some justice of
the peace of the county where such debtor shall be confined, in
which certificate shall be set forth the day on which the said
debtor was committed to the custody. of the sheriff, and the pay-
ments made by the greditor for his support, if any, and the day
on which default of payment as aforesaid was made, and upon
the production of certificate, to any justice of the
aforesaid, it shall be the duty of such justice to endorse m
on an order to the sheriff to discharge such debtor from con-
finement, who shall thereupon be accordingly discharged by ... .
the sheriffy, Provided always, that such discharge shall not pre-
g pomll s kg b
itor ink proper, against suc tor, by fieri facias
capins ad saiisfaciendum, or otherwise, on the }udgmfafme:
gaid; and in case such ing shall be by capias ad sabi
eiendum, the same shall be subject to the provisions herein
fore contained for the maintenance and support of such debtor;
dind provided also, that if any such debtor, while in actual con-
fincment as aforesaid, shall be arrested on a capiss ad satisfa-
ciendum issued at the suit of any other ereditor, or be other-
wise committed for the nonpayment of any judgment, rendered
by any justice of the peace, or by any county court of this state,
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February, or the nonperformance of any decree for the payment of
1820. made by eny court of equity in this state, it E;-I.". be lav
~———the creditor, al whose instance the eaid subsequent an
mmmitmmtmi be made, to pay for the support and m
ance of such debtor in prison, in the manner in bef
rected, and in case such padymunh; shall so be made, th
said debtor shall be detained in prison notwithstanding t|
fault of the creditor at whose instance the said debtor w.
ginally arrested or imprisoned.
2. Jind be il enacled, That whenever any person, aft
When person 08 herein first mentioved, shall be actvally committed
is commitied confined in goal on any capias ad satisfaciendum, issued
oo writ from any county court in this state, or the court of appeals of
s, shore, or any court of equity in this state, or shall be othe
notify credi- committed by any court of law or equity in this uu;a‘ fo
thereof, ponpayment of any money recov against him by a
:;:M.M ment or decree, or shall be committed for want of special
it shall be the duty of the sheriff, to whose custody such d
may be committed, immediately to notify, in writing, the ¢
tor or creditors at whose instance such-debtor shall be con
ted, or his or their attorney, that the said debtor is in actual
finement, uﬁclfym% in such notice the suit and cause in
for which the said debtor hath been so committed; and it
be the duty of the said creditor or creditors, within fow
days, (exclusive of the day of notice,) after the notice sha
served as aforesaid, to pay to the sheriff the sum of two do
and sixty-two and a hnIFac.eni!-, and the sum of eighty-seven
a half cents weekly thereafter, for the support and maintess
in prison of the said debior, so long as he shall be confined
prison at the suit or instance of such creditor or creditors;
if default shall be made inany of the payments directed by
section for the support and maintenance ol the debtoras aft
said, then the same proceedings shall be had as are directed
the first section ot this law in cases where default shall be ms
in the nts therein mentioned, for the support and maint
ance of an imprisoned debtor, the said proceedings to be st
ject to the provisions and conditions contained in the first s
tion of this law.
3. JAnd be it enacted, That the provisions herein before cc
o tained shall not be extended to any debtor who hath been
wnd to per-'8hall be convicted, on allegations filed against him under the @
sons convicl- of ansembly, entitled, An act for the rehief of sundry imsolve:
od under i dehiors passed at November session, eighteen hundred and fiv

ﬂ,““ 1w, . od who may be confined in prison for any debt due or owin
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from him before his |pp]i|:|.ﬁmﬁ:arﬂmhﬂnﬂﬂtnfﬂmnid law, February,
but whenever any person, so convicted, shall be committed or  1820.
confined for any debt due or owing from him as aforesaid, or ‘o
for the want of special bail in a suit already instituted, or here-

after to be instituted, for any such. debt, it shall be the duty of

the sheriff to rt and maintain such debtor while in actual
confinement, e ehall be paid therefor the same sum, and in

the same manner, as is vow hwcdinumwhmufmomm

confined in goal charged with the commission of felony or any

other crime.

4. And be i enccted, That if any prisoner shall be discharg- it  prisoner
ed from prison before the expenditure of any of the sums of should be
money herein before directed to be paid to the sheriff for the dichareed
support of such prisoner, rating the said expenditure at twelve js expendnd,
and & half cents a day, it shall be the duty of the sheriff, on the sherif 1o pay
discharge of said prisoner, to repay forthwith to the creditor or it 2Yer 2
creditors the money so ad and not expended.

5. Jind be it enacted, That the amount which may have been Ansnt paid
paid by said creditor or creditors, for the support of such pri- By ereior
soner, shall be considered as o preferred claim, and be first paid gogeat'to be
out of the effects of such prisoner, should he or she be finally comsidered a
relaased under the beaefit of the insolvent laws of this state, ~ preferred

6. Jind be it enacted, That it shall be the duty of the sheriff, /™ &e-
out of the #o paid to him as aforesaid, to furnish daily to Bherif 10
the debtor for ¢ support and maintenance the same shall be furnish daily
Bid, wholesome provisions of the full value of twelve and & ;ﬂh""::;‘:’

f cents, and if any sheriff shall meglect or refuse 8o to do, e )
he shall, on indictment and conviction thereof in the couniy
court of the county where the offence shall be committed, or in
the City Court of Baltimore, if the offence shall be commitied
'lgﬂmuhwiﬂ' of Baltimore county, forfeit and pay to the state

sum of ten dollars for such offence.

7. Jind be it enacted, That the firat section of the act of a8~ seciion re-
sembly, entitled, An act relating to the sheriff of Baltimore pewled.

mptmd at December session eighteen hundred and eigh-

and the same is hereby repealed.
B, Jind be il That nothiog ino this law contained shall Not to ex-
be construed to e to any person committed for any offence ;:“l:ﬂ.“:-ﬂ

against the laws of this state, or for any fine imposed by any Lenchngainst
oourt or magistrate, for any offence against the laws of thisstate, the laws of
or for the breach of any ordinance or by-law of any chartered Uhe state.
town or city.

]
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Fobrsory; CHAPTER CXCIV.

1821 A Further supplement to an act, entitled, An aot fi
reliefl of sundry Insolvent Debtors, passed at INi
ber Session, eighteen hundred and five.

1. Be it enacted by the General Assembly of Maryland,
Trusiee may 10 all cases where a trustee hath been, or hereafter shall L
be discharged. pointed by virtue of the sct to which this is a lement,
virtue of the sct, entitled, An act relating to insolvent debi
the city and county of Baltimore, it shall and may be lawi
the said trustee, at any time alter his appointment, to b
charyed from his trust; Provided, That the said trustee sha
tition the county court of the county in which he was on?
appointed, setting forth his desire 1o be released from the fu
execution of the said trust, and in all other respects comply
the provisions of this sct; Jnd ided olso, That it sha
be lawful for the said court to discharge any trustes, as h
before mentioned, unless they shall be satisfied, by comp
testimony, that it is for the interest of the creditor of soch i
vent, that the said trustee should be so discharged, and unles
said trustee shall also produce the assent, in writing, of two-tl
in value of the said creditors to such dise
2. And Hm'ﬂ‘ Tmml mmnrmmc
Coonty court Ly court, u 186 i upon, 10 a
upon such dh-:{d]mr 'rmm: into whose pnuml%n shall be dm lFl!'
Ao to - property and effects, if any, belonging to the estate of the it
point anolbets Cent debtor, which were originally conveyed to the trustes |
tionin gh:;fmid,uri?mtmnnh MMQ myt}llmn be rem
ing in his possession, subject nevert to such exception
may hereioafter be excepted, and the said petitioning tro
shall thereupon, under the direction of the court, make the |
per conveyance and lmi'fnmeutl of the same.
3. .dnd be it enacled, That when the said trustee, so petiti
Upon transfer ing s aforesaid, shall make the said comveyances and assi
of property, ments of the property conveyed to him as trustee, or so m
hesrastet 9 thereof 48 may then be remaining in his possession, subject
ke B such exieplions as ma hare'in.:ger be excepted, and the s
trustee, thus substituted in bis place, shall certify that be |
received ion of the said property, producing at the s
time a schedule thereof, the said certificate and schedule to
filed in the clerk office of the county, and that he bas giv
bood in pursuance of the directions of this act, then the sa
trustee, so petitioning as aforesaid, shall thereupon be dischar

Provisos.
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od from the execution of any further or future dul‘Lur obliga-
tion arising out of his appointment as trustes for the creditors 1821,
of the said insolvent debtor. L
4, Jnd be it enccled, That the said trustee, so substituted im Trostes sub-
the of the trustee so petitioning as aforesaid, shall, undersiituted, to
the direction of the court, give bond for the same purpose, and #*® P &e-
in the same manner, that the original trustee ought to have done,
under the act ta which this is a supplement; which said bond
shall be recorded and certified, according to the provisions of the .
said act, and ghall, in the same manner, be good evidence in any .
court of law or equity in this state, and the said trustee shall, in
all other respects, comply with the provisions of thesaid dct re-
Yatisi 15 the Trustos s alpremid
5. «find be it enacted, That it shall and may be lawful for any Tristes may
ment, or by virtus of the act, entitled, An act relating to nsol- his trust, ke,
vent debiors in the city and county of Baltimore, or by virtue of
this mct, to petition the county court of the county in which he
was appointed, setting forth his desire to surrender his said trul:}
at the same time exhibiting the assent in writing of two-thirds
the creditors in value, expressing their willi that the said
trustee should surrender as aforesaid; and it shall thersupon be
the duty of the said county court, provided they shall believe ;
that the said surrender would not be prejudicial to the inferests -
of the creditors, to grant permission to the said trustee to sur-
render :E.hia said trust to the said county court, and the said
trustee shall forthwith, upon such permission, under the direction
of the court, return into the possession of the insolvent debtor,
from whom he originally received the same, all the property and
estate conveyed to hiov by the snid insolvent debtor, or so much
thereof 25 may then be remeining in his possession, subject
nevertheless to such exceptions as may hereinafter be excepted,
and it shall be the duty of the said trustee, so surrendering as
aforesaid, to return to the said county court a schedule of such
y 80 surrendered, and thereuﬂthu deed, originally con-
Fﬂmum to tl;amd trustee, shall theaceforth be deemed,
taken, to be void, as regards the said property so returned
and upon the said surrender being made, and schedule returned
is aforesaid, the said trustee shall thereupon be discharged from
the execution of any further or future obligation or duty arising cour may al-
out of his appointment as trustee for the creditors of said insol- low trustes
rat debior ey
’ be it enacted, That the county court shall, in their dis- ;0 o
cretion, allow the trustees assigning or surrendering their Hmu:mmu. be. o
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February, by virtue of this act, to retain such portion of the said t
1821 u{u,umghunwmryfwﬂmpﬂmlufm debts |
s tg become due, by the said trustees, in virtue of their aj
ments as trustees of the said insolvent debtors, and also .

payment uhunhammhﬁ::n,mtumdin;dgﬁt per cent,
court may deem = reasomable compensation to the said &

for their services.
7. Jind be it enacted, That if any surplus should remain
Any murples  hands of the said trustees, after th have paid the
remaining In oo petnined the commission for which such allowance was

be scoounted they shall, under the order and direction of the county cou
for, &o. count for the same, and pay the same over, in case of a sunt
of the trust, to the said insolvent debtor, or in his absence -
said court, who shall hold the same, subject to the order ¢
lﬂd'iﬂdtﬂtdnhw,ald'mm:ufuluiﬂ:ntuﬂhnm

W

provided by this act, to the trusiee to such assig
was made.
CHAPTER CCL.

February,
1822. A further supplement to the act, entitled, An act rela
to Insolvent Debtors in the City and County of,

timore.
Sec. 1. Be 1r ENscTED by the General A of M
Petitioners  land, That in all cases of applications for the of th

notappearing: golvent Jaws before the commissioners of insolvent deblors
the city and county of Baltimore, or before Baltimore co
court, in which the petitioner may fail to appear on the days
quired by law, that the said commissioners, or Baltimore eor
court, as the case may be, shall have power, in their discret
if they believe such failure not to have been designed for fi
dalent purposes, to continue the case of such petitioner, u
their docket, until some other convenient day, whereof such
tice shall be given by the said petitioner as they shall direct
2. Awp »8 17 BxAcTED, That in all cases in which such §
May prose-  ure may have heretofore taken place, (provided the said e
cate. missioners, or Baltimore county court, be satisfied it did
arise from a fraudulent design on the of the petitioner,)
said petitioner shall be, and he is hereby authorized to prosec
a new petition for the benefit of said insolvent laws,
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CHAPTER CIL :
1828.

A supplement to the act, entitled, ** An act relating to o~
insolvent debtors in the cily and county of Balti-
more.”

B 11 exacTED by the General Hssembly of Maryland, That gecond peti-
any applicant for t'tf:bueﬁtof the insolvent laws of this state, ten.
who bath been, or may heresfter be, reported against, by the
commissioners of insolvent debtoss for the city and county of
Baltimore, on the ground of his not having acted, in the opinion
of said commissioners, fuirly and booa fide, be, and he is here-
by authorized to prosecute at any time, a second petition for the
benefit of said laws, before the said commissioners, upon all the
other terms and conditions of said laws, notwilhstanding the un-
favmh]mm‘lmﬂznpmhhﬁm petition: Provided, that be- Provisos.
fore the said commissioners shall act upon the said second peti-
tion, they be satisfied that the applicant did not, at his first ap-
plication, retain any property or estate whatsoever, then belong-
ing to him, with an intention to defraud his creditors, and that
be then scted fairly and bona fide; Jind provided also, that the
said commissioners shall pot report favorably upon any applica-
tion under this law, unless they be satisfied, that on application,
the applicant does not fraud y retain unjprogrtyurﬂ-
tate whatsoever then belonging to him, and that be thea acts
fairly and bona fide. !

1L Jnud be it enacted, That it shall be the duty of said com- Interrogate-
missioners to require of every applicant under this law, to an- ries
swer again, at the usual time, on oath or affirmation, all the in-
terrogatories filed against him on his previous application, as
well as any others that a creditor or creditors may file against
him, on his application under this law.

CHAPTER CXXIL February,

A further supplement to an act, entitled, an act for the 1586
relief of sundry insolvent debtors, passed at Novem-
ber session, eighteen hundred and five, chapter one
hundred and ten.

Driacharged
Be rr gxacTED by the General af M Thiat {rom eustady
any insolvent duh'lnrbywhm has mum&"m;f nmpemmi e
discharge under the original act; and the supplements thereto,
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February, and to which this act is & further supplement, shall be, 1

18235,

oyt

March,

Bec

1825,

urity for

EY ranca
nsgzi.l'mnlﬂj
dispensad

wilh

Proviso.

Residence

gonditional-

Jy dispensed
with.

th

or she is hereby declared to be entitled to be dischargec
custody, upon any attachment or other process, which has
or may be issued against him or her to enforce the execu
any decree which has been passed, or may be passed,
court of chancery, or in any county court, sitting as a o
equity, against such debtor, for any debt or claim contract:
fore hin discharge, under said insolvent laws, and it shall |
duty of the chancellor, or any judge of the county court,
eourt of equity, as the case may be, to order and direct th
charge of such debtor from the custody aforesaid.

1. J/nd be it enacted, That such debtor shall not be entit
such last mentioned discharge, unless he or she produces (
chancellor, or the county court, as the case may be, a
his nrnénir s;:d Eﬁl lf:mhlrge, under u:d imsolvent
certifi the cle the court granting said discharge
attested h;ﬂ'lﬁs&nl of said court.

CHAPTER CCV,

An acl relating to Insolvent Debtors,

Ee rr mxacTED by the General Jseembly of Maryland, 1
from and after the passage of this act, any judge, of any cou
court, justice of the orphans’ court, or the commissioners of
solvent debtors, for the city and county of Baltimore, as
case may be, be, and they or any of them are hereby authori:
and empowered to receive and entertain the application of
insolvent debtor, for the benefit of the insolvent laws of Ma
land, without requiring from the ssid insolvent debior the us
secority for his or her appearance: Provided alsays, that |
said insolvent debtor shall not be discharged from custody, 1
til his or her application shall have been finally heard and ¢
cided: And provided also, that the said insolvent debtor shall,
all other respects, conform to the requisitions of the insolve
lews of this state, except as is hereipalter provided.

Il. And be i enacted, That upon any application, by a eitiz.
of another state, for the benefit of the several acts of Assemb
of this state, passed for the relief of insolvent debtors, the jud
or judges, or commissioners of insolvent debtors, for the cil
ami county of Baltimore, as the case may be, to-whom such a
plication 13 made, are hereby suthorized and required to exten
to the petitioner, the benefit of the said several acts, o the sam
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extent that he would have been entitled had he been & citizen JMarch,
residing in this state for two years preceding such application; 1825,
Provided, that the judge or judges or commissioners, for the ‘e~
city of Baltimore, 23 the case may be, shall be satisfied that the ﬂﬂwdﬂﬂss?
petitioner did not come to this state with the intention of avail- Vel . 5
ing himeelf of the benefit of this act, or with a view of defraud-  proviso.
i.nihia creditors: And provided also, that the said insolvent

debtor, shall comply, in all other respects, with the terms and

conditions of the said insolvent law, _

I1L. /nd be it enacted, That in all applications for the benefit Oath requir-
of the insolvent laws of this state, which may be hereafter made =d of insol-
to the commissioners of insolvent debtors for the city and coun- "
ty of Baltimore, the said commissioners, or any one of them,

all be suthorized, and the sdid commissioners, or some one of
them are hereby required to administer to the petitioning debt-
or, the following oath or affirmation, as the case ma e |
A. B. do swear, or solemnly and truly declare and affirm, that {
will deliver up, convey, and transfer to my creditors, in such
“dmnur as \‘hnfﬁmmm slm]{.':f l;irn:nlveln]rtl. blors for tlreﬂlcitji

county of Baltimore direct, all my property, that
have, or claim any title 1o, or inlerest in, and all debts, rights
and claims, which I have, or am any way entitled to, in posses-
sion, remainder, or reversion, (lth& necessary. wearing apparel
and beddig of myself and family a;:lzrlﬂﬂ] and that T have oot
directly or indirectly, at any time, sold, conveyed, lessened, or
disposed of, for the benefit of any person or persons, or entrust-
ed any part of my moneys or other property, br debts, rights or
claims, thereby to defraud my itors or any of them, or to
secure the same ti::‘rwein. or expect any profits, benefits, or ad-
thereby.

1V. Jind be it enacted, That in case any such insolvent deblor Fulse swear-
shall at any time hereafter, upon an indictment found in the city L':Eh"“;gu_
or county ¢ourt of the cily or county in which such debtor may ry.
reside, or in the city or county where such oath or affirmation,
shall have been taken or administered, be convicted of wilfully,
falsely and corruptly swearing, or affirming, to any matter or
thing to which he shall swear or affirm by virtue of this act, he
shall suffer as in case of wilful and corrupt perjury, and be for-
ever debarred from any benefit of the msolvent laws of (his )
Blate, When frand

5. JInd be it enacted, That if upon the apswer of any insolvent is proved in-
debtor to any interrogatories, or if upon the trial of any issue or solvent de-
issues by a jury, upon allegations which may be filed against any ::',po:_fﬂ.

such debtor, such debtor shall be found gwlty of any fraud or eq for.
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deceit of his creditors, the county court, in which such in
atories or allegations may or shall be filed, shall give ju
for the creditor or creditors preferring such terrogato
allegations against such insolvent debtor, for his reasonabl
and charges in that behalf sustained, and such insolvent
shall be debarred from any benefit of the insclvent laws
state.

V1. And be it enaced, That the hearing of any
tions which may hereafter be ﬂuggn against any insolvent
in any county court, the said insolvent may bave a rﬁht
peal from any opinion of the said court, to the court of a
ut'l.hu;utemﬂr wulm.h:lllnra of this m,:l:EdLh:; cas

and the said a 1 operate as a u
;’rhzmant mdamﬂ?pumam of the md%m Pﬁ
said insolvent debtor shall give bond with - security,

approved of by the court, to the creditor or creditors whe
have filed the said :.l;]:fntiona, with condition to the follt
effect: that if the said insolvent debtor (the party appe
shall not cause a transcript of the record and ings ¢
said opinion and j ot thﬂ-en'ﬂnm to be transn
to the next court of appeals, to be holden for the weste
eastern shore, as the case may be, and prosecule the said a)
with effect, or satisfy and pay to the said creditor or crec
(80 filing the said allegations) his, her, or their executors, ad
istrators or-assigns, in case the said opinion and judgment st
be affirmed, as well the debt or claim of the uiign;::litt
creditors with legal interest thereon and costs, as also all «
that may be awarded by the court of appeals; or render |
self in execution upon any capias ad uﬁnl!:iinndﬂm which
be issued upon the said jud in case the said opinion
Jjudgment shall be amnnai, the eaid bond to be, snd ren
1o full force and virtae, otherwise of oo effect.

VIL Jnd be i enacted, That the right of appeal as he:
before provided in all cases of allegations aguinst an insols
debtor, which may hereafter occur, is hereby extended to
cases of allegations which bave been filed or decided since
first day of January, eighteen hundred and twenty-three.

YL dAnd be it enaeted, That from and after the
this act, it shall be the duty of any county court, or of any juc
of any county court, or of n:g justice ng the orphans’ court,
;.rhum ﬂ;ptglimtiuu uI:.ay be made for the benefit of the insolw
aws is state, by any person or persons whatsoever, imn
diately thereupon to appoint a provisional trustes for the cre
tors of the said applicant; and the county court, judge or ji
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tice, as the case may be, akall not grant-a personal dischargeto JMarch,
the applicant until the said provisional trustee, 5o to be appointed, 1826,
as lfgmd , shall give bond with security, to be approved of by ‘o
the said county court, judge or justice, as the case may be, con-

:ﬁlicntﬂnll execute, to the said provisional trustee, a
mﬂiciuntdwdfnra[lhis::&b&te, hrﬁiﬁnﬁpamnﬂ,ﬁm

ilyeﬂ:shd,ﬁnr ﬂi&eﬁtnfihecuﬁhuufth& said appli-

cant until the emid igi i

shall cestify in wri o ihgn}dnuunljmm:}judpnrjwﬁu,

debtor in like manner as 'tlhultauu'umw?ppmntadm
X. Jind be & emocted, That u e appointment of an
il Tt it Shall N e, duty of the said Lﬁamrhiuml.y S b o
tee to execute & good and sufficient deed for the real and
sonal estate of the said insolvent debtor, except as is herein be-
fore provided, to the said permanent and to deliver over
to the said permanent trustee all the real and personal estate of
imsolvent debtor, except as aforesaid, for the benedit of

XL And be it enacted, That any thing in any other act of ss- A0
sembly contained, which is inconsistent with the provisions of with
this act, be, and the same are hereby repealed. ed.

1)

CHAPTER CCLIII:

An Act to repeal a part of the act therein mentioned, re- March,
lating to Insolvent Debtors, in the city and county of
Baltimore.

i emacted by the General fssombly of Maryland, That the Part of ast re-
-u;i;ﬂ#unﬁm mmt.mﬁm,an.f:{umm;wimtmwﬂ-
debtors, passed December seasion, one thousand eight hundred
and tweaty-five, chapter two hundred and five, be, and the same
is hereby repealed.

T



50 INSOLVENT LAWS OF MARYLAND.

CHAPTER LXX.
February, A Further additional aqulement to the act, e
1828. An uct for the relief of sundry insolvent debt

Y~  Spomow 1. Be il enacted by the General Jssembly of
Trustes to ba hud,Thufmmudlﬁuih:,plmgunfthuml,ltshnﬂ
Sppaitiats. ﬂut]ofmymm mt,urut‘any]uﬂgﬂufmymuntj
and certify he OF of any justice of the orphans’ court, to whom applicati
l:;.huhw:’bunlda mmrummﬂmﬂmu state,

prope pemnurpnmu:hm mn state two yem

be pninsion. preceding the application, mmudm&al] thereupon, to a
mmiﬂhﬁﬁtd cmd:tuu;::f!hemﬂ ap f.h

county court, or justice, as
:Plr;be,ahdlmtgmtlpmmf]m&nrgémﬂmmd
nmm-pﬂznu,mtﬂihetﬂunutppmmﬂnlfm
shall gi lhuc:nt{ntnbulppmwd to the st
mw-l,;uﬂgenrlmum
prmnba,mmhhmadfwﬂmﬁlthﬁt]duchrguufhmw
until the said apphmtm- lutht

mgmu.nnms,mrdﬂmfnrthem
Bo. 3. .Hndhimd,mhtlhaﬂhntheﬂﬂyufﬂau
Tmmtuulluum upanmhmunemﬂmuma; pmnbed
m‘-“ mun!.y judge or justice, gnuunﬁ
uhngahih:mﬂ mtﬂrlppllmta to ge nﬁlllapuae
public auction, all the said utnle, , personal and mix
ui'the.mﬁ apphmt or & hcmm,tobecunveyed to him
aforesaid, whether thnnpp]iuum of said petitioning debtar
debtors, be prosecuted to a final hearing or not, a.n&lhagmu
afmﬂuhmdumhnmwmemdzmnuflhenﬂw

cant or ﬁcmh, egreeably to the jons of the seven
mﬁwafp which this is a further additional suppl
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ment, after deducting there(rom the commissions to be allowed g

him, as is likewise prescribed in the tenth section of the said 1828,

8o 4. dnd b is omacted, That s trustee ol ey
. 4. JAnd be it Thltﬂidh““ shall have mdt:unmliﬂm

rily 10 convey and assure to any purc or purchasers,

turhia, her, or their heirs, any estate, real, personal or mixed,

which he may sell to him, her, or them, agreeably to the provi-

.s dthifafd"h endcled, That upon the failure of bond
Bao. 5. ] ilure trus- Trustses
tee (mhapﬁzimwm ummimumu:ﬁaul,ﬂﬁ'*
tmiim:hngn i lm-!,hmbuui may be put in suit at the instance,
and for the wse of any creditor or creditors of the petitioning
debtor, or other person or persons interested in the faithiul exe-
cution thereof; and in every such case a of the bond of said
trustee, under the hand and seal of the clerk of the court, to
which the .:ﬂ:!ilmtionuf said insolvent ml“ﬂbnrclwmhln,ahlll
be taken and received in evidence, as fully as if the original

hmdwm-gmdmd.

Sec. 6. Jind beit enacled, That if at the time of the final hear- ging1 dis-
ing of his or their uptleiuﬁun in the county court, to which his charge inease
or their petition may be re no interrogatories or allega- 10 Intermga-
LiREIes, o oot v o ik o o e
B or decided in favor applicant or applicants,
then i sball bo the duty of the said taart 10 extosd to the sid
applicant or applicants, & final discharge, without the assent of
any of his or their creditors.

Sgo. 7. Jind be i emacted, That the voluntary confession of Voluntary
any judgment, in favor of any creditor or creditors, security or - d‘:.l-.
securities, made by any person mpermu,wiﬂ:tﬁew,wwmm_
der an expectation of being or ing an insolvent debtor, due prefor-
shall be, and the same is hereby to be, an undue and eoce-
improper preference, to such creditor or credi security or
securities, within the true intent and meaning of the ninth sec-
tion of the act, to which this is a further additional ement.

8o, 8. Jind be it enacted, That all the property of the peti-» not
tioner, real, personal and mixed, not mentioned and included in retum :-:ﬁ:
his schedule, be subject to execution and attachment, in the nmuﬂ oxe
manver his property was subjected prior to the time of his pe-
titioning for the benefit of the insolvent laws of this state.

Sec. 0. JAnd be it enceted, That all such acts, and parts of Acts inconsia-
acts of Assembly, as may be inconsistent wi ﬂ:epgmmum ﬂnmm
this set, be and the same are hereby repealed: Prowided, that giitincee oity
nothing in this act contained, shall be construed to extend to the and county
eity and county of Baltimore. exempt.
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Febrvary,
proci CHAPTER LXIIL.

“~~/ A Further Supplement to the act,entitled, An
the relief of sundry Insolvent Debtors, passed
vember session, eighteen hundred and five.

1. Be it enacted by the General Ansembly of Marylan

e e e fonl ke s the rigoal ack s wepl:
or act, su

ileg famd oD, o hich thi n s frthes spplomsnt, ohall Be.

5 Seonen, which A haa, ks b i aghint sus

, whi &0, of may be issued against |

E:,L to enforce the execution of any order for the payment of 1

which may be passed by the court of chancery, any

court sitting as a court of equity, or orphans court, again

debtor, for any debt or claim contracted, or Lability inc

for such money, before the said di of such debto

iu]ml]buthuguly of the chancellor, of the county court,

court, out of which such process may issue, or any

in the recess of the smd eourt, upon motion, L
charge said debtor from custody, as aforesaid; Provided,

Provisos.  fore any such debtor shall be entitled to his discharge as

said, he shall produce to the chancellor, county court, or

or orphans court, as the case may be, 2 copy o

discharge, certified by the clerk of the court in which th

discharge may be lodged or recorded, and under the seal |

of, Jind provided also, that this sct shall not extend to a
mchmmnrprmwllichmayimnetum | the pa

any fine, amercement or penalty whichmayﬁimpnmgnl:

chancellor, county court, or court. =

——

CHAPFTER XXXI.

Jumuory, A further additional supplement to the act, entitled,
1830, act for the relief of sundry Insolvent Debtors.™

Sl [y
Be it enacted by the General Assembly of , 1
Costa, {rom and after the passage of this act, it shall and may be |
ful for any county court, in which a petition for the beoefi
the Insolvent Laws of this state may be depending, upon
answer ﬂt;l::.‘y Insolvent Debtor to interrogatories exhibited
upon the trial of any issue or issues by a jury upon any alle
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gations which may be filed against him, or the contimance  Jonuaory,
of such pﬂtﬂm{ﬂ any term whm:q?mttzgnntnwhhhmh 1830.
in tories may be exhibited or allegations filed, to awardlo o
the itor or creditors exhibiting such interrogatories, or filing

such allegations, or to the petitioner, his or their reasonable

costs, in like ample manner as they are now asuthorized to do, in

all other cases ependiog in said courts.

—

CHAFTER CCYIIL 1050,

A supplement to the act entitled, an act relating to [n- ‘—~
gsolvent Debtors in the city and county of Baltimore.

Section 1. Be & enacted by the General Jssembly of Trial of
land, That in all cases now, or which may hereafter be de -wﬂf
ing before the Commissioners of Insolvent Debtors for the city
u:;untjgfhﬂnlthmm,&whiuh said commissioners shall make
an VOra to Baltimore inst any peti-
e ol 5351 S
be, and is hereby made the duty of said court, to which said re-
shall be made, if thereto requested by such petitioner, ful-
to examine into the case of petitioner, and if there be any
of fraud within the contemplation of said insolvent
i i use an issue or issues to be framed in a
mth my,whumt:hﬂ[nﬁnrmufmmﬁuat;ﬂmmh ine the
tru same, issue] or issues to i a jury.
Sec, 2. Jnd be ¢ enaded, ifupuna‘ndlﬂmizllin;:]mgj Ballet thare-
they shall be of opinion that the petitioner is entitled
to the benefit of said insolveat laws, or if, where an issue or is-
sues are framed, the finding of the jury is in favor of the peti-
ﬁnnq,buihﬂlwu Dmmtahimizstﬁuﬁtufuidllwn,
potwithstanding ¥ B e commissioners, in
like manner, as if such report been in favor of said peti-
tioner

Sec. 8. JAnd be it further enacted, That the appointment of & Truice o
mionll trustee or trustees, under the act to which this 18 & vested with
additional supplement, when such trustee or trustees shall all right, ke.
have filed his or their bond, with security, s required by law,
shall vest in such trustee or trustees, all the estate, property
effects, rights, and claims, of the insolvent debtor, and shall
operate &8 an authority o such trustee or trustees, to take
seagion, for the benefit of the creditors of such insolvent, of all
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property, estate and effects, books, papers, accounts, bonds,
notes and evidences of debt, of solvent, without the ne-
cessity of such insolvenis executing a deed thereof, and to enti-
tle such trustee or trusiees, to use all legal means for the recov-
ery thereof,
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1805 c. 110.’
$*

&%

APPLICANTB.

lﬂﬂﬁ,pemnl nn'lmdwﬂul-'l]r mlmﬂ,tuhe
in actual confinement, tisfy the county court by com-
pehntmummy,thlthﬁ arlhu resided two years in the
state of land,~prior to the passage of this lavw.
*If applic® kaf not been two years a resident, be or she
shall produ®s to the county court, at the time his petition is
presented, themt,mwntmg, of two-thirds of his creditors
lll?lll-l&;p!ﬂ'l‘ldﬂd that noo-resident foreign creditors, havi

lguntnrlha:g here empowered to act on their
* itors.

§5

§ 11

farlhapurpmeufmhmt,u md-
Upon lnimlmmr to his trustee the deed

E county courtof the m by :
II
tificate D?anmmnmyoﬁcrhudmh:geﬁumﬂl
liabilities in every capacity for claims seccru “:f previous to
the passage of this act, or 1o his ﬂ]pj!!n ation, and by virtue of
such order, he shall be discharged, pru#’)dﬂﬂ he has not been
gmitrufahmcﬁ of the law ot the state, or have been fined
or liable on that account so to be, aud provided, any propere
ho shall thereafter acquire otherwise than ,hy purchase
be lisble to the payment of his dabln,lndpmndudihlt
lhﬂhelim of such debtor do not'operate to discharge any

If applicant be imprisoned at the time of exhibiting his
tition, the county court, or any judge thereof, ma orﬂerm
sheriff or other officer in whose custody he shall be, to bri
him before such court or judge, at a certain time

in the order, to take the oath, or affirmation, befarul:;'hmd
and thelhmﬁ" oruﬂlcruﬂimr, lhliluhe. such order, and be
entitled to a pm&rm:fht all Tiens on the debt-

ors’ estate, to all utborcmd:tﬂumtlm ment of his account
aguinst said debilor for legal fees, &e. e judge or court
may discharge the debtor from imprisonmeant, and. appoint a
time for his appearance before l]tumurt,tolmwermmn'u;
atories, &c. on nol less than three ionths’ notice, such du-
charge from imprisonment not to operate &8s a dischar

any of the debts of such impri debtor—he shall Lf

tm:;mﬂ:hhhd-:ﬂlulmldulw of
to the ebolition of imprisonment of fumales for debl, the

L 1
; ﬁul.l:l.l
ﬁlﬂhmnﬂjmwd'%whu"
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dpplicant. required, give bond at the time of his discharge with security

. for his at the time inted: wpon refusal to gi
bond, shall remain fa L ,mmhﬁmﬁej‘:
.ﬁmtedwbprmnm-mr process, &e¢. for any debt,
damg MOr?mumumad?amﬁpl or m’f due before
§ 13 the p of this act, of; befpre igation. for
ihemf—zcumd,upunlpﬂ' affBn, sball dischar,
“wm ﬂnhilmu&m hap:gmm
wi ru:h.l il.  Such di ot 40 acquit any
§ 16. &mﬁm&h sute a deed of bi rty to trustee
eglecting to execule a. is prope
within one month after the appointment of trustee and bond
given by him, shall be excluded from the benefit of this act.
§ 21 To give two months previous notice of his application,
one newspaper printed in Baltimore, and in some other news-

plpnrpmﬂednmtnlhnruidmofupplﬂlﬁ' and give

such notice by advertisement set up at the most public places
inhi:bgmly.

1806.c, 98.  Need not bave resided in Maryland two years previous to
the passage of act of 1805, c. 90, but previous to his appli-
cation.

1807, c. 150. The loss by gaming of one hundred dollars at any one time,
- must have beea within three years preceding applicati

8 j May be disch a-single if i
i R A Ty
§ 4 Release of, may be signed by execulors, admini

adminstrators,
trustees and corporate bodies, whenever they shall deem the
same right and proper.

1808.c. 71.  May be dis without the asaent of two-thirds of the
creditors, and without previous notice; such di being
of the person only, assent requisite for final

1812.¢. 77, . Complying with all the terms required, except that of the
assent of two-thirds of the creditors, shall be personally dis-

§3 charged, except when interrogataries or allegations have been
filed and not satis ity answered.
_ﬂﬁntil.lndtn thahﬂnatnglhn insolvest laws not oftener

once in two years—at his second time of discharge he

'1812.¢.77. must pay fifty cents in the dollar, and seventy-five ceats the

§ 4. third o of his di :
This requisition of the fourth clause repealed by act of
1820, ¢ 108.

§ & Being unable to produce to the court the written assent of
two-thirds of his creditors: and no interrogatories or allega-
tions being filed against him, or having been satisfactorily an-



1814, ¢ 122
§ 8

§ 8

1816, o 221.
§4
§:2,

§ 5.

§ 6
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swered or favourably decided, and the applicant alleging, in
wriin;mﬂm:mrt,rwhhilﬁ:mnﬁut the time of final
hearing, his inahility to obtain such assent, and that it is vex-
atiously and unreasonably withbheld, the eounty court shall
have power to exnmine summarily ‘into the truth and merits
of such application, and if they believe such assent is with-
held as stated, they may fully release such debtor.
Withdrawing his petition, or upon the same being dismiss.
ed or decided against the applicant. a sei. fa. wot
to revive & judgment which may have been suspended

E
?
:
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pﬁmmmmhpnclndadfmﬁuhmeﬁt of th
vent laws on account of baving given such preference

IEIT c. 183.. Animprisoned deblor may er, immediatety u

1819, e. B4
§3

§3

§ 4
§5

confinement, make application by wtitten petition
Jjedgeof the orphans’ court of the county in which he
mmprisoned, for a di from confinement, and said
ihembjrummedmﬂl Bame POWEr &8 i exercise
judge of the county court to grant such discharge, up
applicant’s giving bond with security, and on a

mﬂpmrrﬂd lnd:]udgn,inrhnnppeu
m said county

hjutd_qndgaﬁf:rlhumghaﬁmndmgtmhmﬁ
according of 1 c. 110,—said jud,
T8 o 506 Aok or s rouble pagable Ly the. dobt
Any persom arrested on ca. lﬂrupuﬂ.lhlllol!tnn
from the commissioners, sccording to t
solvent laws, and shall not obtain a final discharge unde
laws, in sach case if any suit or action be o
such person in which complaint, appearance had been |

E

An ﬁ;&% a permﬂmharg\! frol

rut ca. ad. resp. shall not be allowed to withdray

Hﬁmudemheprodmhthcmm
lmﬂiﬁularnmﬂmﬂkrkafthnnmtynmﬂ,mu
bond and power of attorney, hath been filed in the su
.Pufn“]tﬂml ﬁunﬂmmmmm,nfapplm‘l

cases, w icant’s pot
taining final discharge, he shall not apply again for the |
ol two years, next after the ‘E.nc.hlrga
If allegations be filed, and found against any petitioner
verdict of a jury, amhpwhmnhlltmt be
titled to either pumnll or final discharge or any other ben
The estate of —— liable first to the paymest of the ¢
missioners allowance and costs: but not to be refused a b
ing or the bevefit because of the insufficiency of the es
for the paymeat of said allowance and costs.

1821, c. 860.  Persons applying to the commissioners of insolvent dobi



I
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for the city and county of Baltimore, or to Baltimore county
court, for the benefit of the insolvent laws, and failing to ap-
pear on the day, by the said court or commissioners appoint-
ed, may in the discretion of the court, &c. have their cases

+ continved on the docket, said court, &c. being satisfied that

1822, . 102,

their pearance was not designed for fraudulent purposes.
Any applicant for the benefit, &c. who has been, or ma
hereafter mpﬂadtgdmb;lhnmniuinu:nnfhol
vent debtors, &c. on the ground of his not having acted in the
opinion of the commissioners, fuirly and bona fide, may prose-
cite at any time thereafter a second petition, for the bene

&ec. before said commissioners, upon all the other terms

conditions of the insolvent laws, nmotwithstanding such unfa-

+ vorable report upon the first petition—Provided. that be-

52

1835, c. 123.

1825, c. 206.

fore the commissioners act upoa such second petition, they be
satisfied that the applicant, did not, at the time of his first ap-
ication, retain any property or estate, whatsoever then be-
ing to him with an intent to defrand his creditors, and
that he then acted fairly and bona fide, and provided, such
commissioners shall not report favorably upon any spplication
under this law, unless they be so satisfied uubnv“;gacjﬁnd.
Every applicant under this law, shall be required to an-
swer again at the wsual time, on cath or affirmation, all the
- ies filed against him on his previous application,
m-nymhm against him on his application under
wi
Any insolvent who has obtained a personal discharge under
the insolvent ah!lhe,l.ndhnmherebydmlarrfdhhc
entitled to be disc from custody upon any attachment
or other process, which may be issued against him to enforce
the execution of any decree which may be passed in the Court
of C , OF in any county court, as & court of equity,
agminat debtor, for any debt or claim coatracted before
his discharge, onder the insolvent lawe: and it shall be tha du-
ty of the Chancellor, or of n&{ county coutt, as the case may
be, to order and direct the discharge of such debtor from
He shall not be entitled to such discharge, unless he
produce to the Chancellor or court, &c. a copy of his person-
al ﬂimmmduih: said iﬂlmwa, ﬂiﬂnﬂ by the
Clerk court, granting such discharge attested
R o & ey :ofthnm-phaubl
J any county court, justices i
court, or the commissioners of insalvent debtors, for the city



EIE )

WMo
=

§5

§6

§8
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and county of Baltimore, 23 the case may be,
and entertain the application of any insclvent, for.ntze
of the insolvent laws, lm. wuhoul. requl.rmg from sai
vent, the usual la:c:nnly ided, &
that said insolven rom custod
such application shall Iwre.bm ﬁmﬂyhﬂ:ﬂanﬂ deter
and, (hat said insolvent shall, in all other respects, c¢oni

the raquuﬂmui' lhauinlrmlam,mptuuhm
ter

epesled by act of 1826, c. 253.

In all applications which may hereafter be made
commissioners of insolvents, for the City and county o
timore, the said commissioners or any one of them sha
minister to the applicant the cath—(see the act at large,

Incase any insolvent, upon an indictment found in th
or county court, of the city or county, in which such d
may reside, or in which the aforegoing ocath shall
been taken, bemwutd of wilfully, falsely, and corr
swearing or oo which he
uwwouﬁm mimn{rﬂmum,he nﬁ‘crumﬂ
wﬂfu]lndnmptpnrjmj und be forever debarred from
he;{eﬁtuftbelmﬂunt lnmu:l'ihulmn. by

any icant amswer to Interrogateries, or by i
fonnd'bc‘ll:mwd ty of frand or deceit towards his
tors, judgment ehall be given for the credilor preferring
interrogatories, &c. for his ressonsble cheis
such insolveat shall be debarved from any besefit of the

- salvent laws of this state.

The thulnghtuflya]luihamﬂflp]!
of his any county courl npn
baumi;of Hl:u.lla;lmuﬁhd lprlltmhmdm

to operate mauqnnedehuponnn

in pursuance of said opinion—Frovide gtbeumoimntg
bond with security to be approved by the to the cre
kwﬁlmguwhaﬂe!ﬂmnp,m&nmdlmtht" the insols
shall not regularly prosecute the said appeal to effect, he sh
satiafy the said creditor for his debt, as well as for all cos
&c. or render himsell in execution—if the appeal be proc
cuted, and the court decide favorably for the insolvent, ¢
boad 10. be void.

Upon any application to any county court or Judge therec
orto any Justice nt'the ' court, 8 provisional trust:
shall immediate] mtad,mwhu-thupplmlbl
make the unﬂ-gaod.lm his property, and 2o person


to.be

Lpplicants.
L
1827, ¢ T0.
&6
Nt emienided w0

the city or coug-
iy of timors.

1828, c. 63.
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discharge ihall be grantsd, ustil the same shall have been

dane,anﬂthauﬂmmal]bﬂtmtﬁad,mmu thm‘.hau
of all the estate meationed in the

at the time nf ﬁul hearing of aay I.pglrm.twn in the

coumnty: court, to n;gﬁdmnl’n petition may be return-
Eu:ra:inl | have been no interrogatories or allega-
hﬂlﬂ:_.ﬂ‘ ﬂmam;fﬁlod,nhdl have been satisfactorily an-

swered, or decided in favor of the applicant, the court shall
then extend to the spplicant a discharge, without the

.mntn{cmdmm

of the petitioning debtor not menmbd,
schedule, slull. hasuh]ecitu execulion and
nlmhmﬂtmlhnm mmr,upumtntbatmuf his pe-
tioning.
Any insolvent who ma Lﬂhm or has obtained a perlmd
or final liuuhirgcnmlcr mmnhwhhnnlﬂgﬁhn
or under any of ita ements, (1805, c. 110) be en-
titled to be discharged from custody any attachment or
other process bas been or may be issued against such
debtor, to enforce execution ofanyorder for payment of money,
which mjhapmﬂ by mnmrtufﬂhlmsrj any county
court sitling as & court of equity or orphans’ court
such debtor for any debt or claim contracted, or liability ip-
curred for such money before said di ncl'mhluuol—
veat, and it shall be the duty of the Chancellor, or of the be-
fore mmhuwimnntr court out of which mhprm may is-
sue, or any Judge thereof in the recess of said court, upon mo- .
tion to discharge such debtor, Provided, that before any such

" deblor shall be entitled to his discharge as aforesaid, he sball

1828, ¢, 81,

pmdumt.uthaﬂhnm]lnr th&cwrt,&c.lnnp}rnfuﬂdn-
charge certified by the clerk of the court in which such dis-
chnrg-um]rba ged or recorded, and under the seal there-

PmddThum-lnﬂmtumuﬂm action or process
that ma mlucnmpel payment of an Or amercement
or ty which may be imposed: by the said Chancellor or
s hich_an applicant’s

y county court in w an hoant’s petition is
i &:mmoflhumu]vmtummmﬁ
Mﬂrupmthemﬂnfm;mhjlgurj allega-
tions filed, or upon the continuance of such peti uuntn-
subsequent term, may award to the creditors exhibiting

m&n or to.the petitioner, his. or their reason-



1829, c. 208,

§2

Clerk
1805, c. B0,
§ 14

1827, c. 0.
§5

1818, c. 221.

§2
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able costs in like manper, as in all other cases depen
said courts.

In all cases of unfavorable report by the commi
upon applications to them, the petitioner may requir
more county court to examine into his case, and sai
may direct an issue or issues to be joined before a ji
summary way without the form of an action, to detern
truth of any charge of fraud on the part of said pet
mthmtbaml.mElntmuuf the Insolveat Laws.

If on such examination the court be of opinion that
titioner is entitled to the benefit, or if the finding of t
be in his favor, the same shall be granted to him i
mmrulfthumpoﬂnfﬂmmmhﬂhm
able to such applicant.

CLERK,
ﬂfthecwﬁofthanmiyinwhichm icant 8l
may reside, to record the proceedings u is act, 1
f;}ﬂﬁr&;m.uhﬂhﬂrm,pjﬂhn&:u
scharge.

A copy of trustee’s bond certified under the hand an
of the of the court to which the Insolveat’s appli
may be returnable, to be received in evidence as
the original bond,

—_—

COMMISSIONERS.
Commissioners of Insolvents in the city and county of
timore.
Th.& governor and muuﬁl wth:m:ad tummmm

{:(H"
lnaulvmndﬂhmm'l{;lum
Mlﬁmwlpplmlmuhjlmlruduhhmtjm
Mummtgnm Mmhmﬁ%ﬂnl
mMIBBIONETS, W ta tn
hrﬂlabeuﬁtnftbaapplmlpmﬂmm ?ﬂ:m take posse:
nfn]ll.hﬂbmh;halraﬁpfﬂpﬂ‘ty&c.ufﬂulﬂﬂlmt
mrhmmtytahebyﬂ
selves approved, for the IEJ s &
S
ors 48 ms against
mmmmrmmmm
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Commissioners report-to the court or judge that the trustee | h‘lhn
8 in of the msolvent’s property,
or Mmmmmtmﬁﬁumﬂ
43 in ien days from the time of P{lr&uml

§4

mmm shall cause notice thereal to I.H!: iven In ome
or morp mewspapers ol e city of Dalumore, notice alao
of the time ﬁnrforﬁulhmng requiring the creditors to
lrhqndatmehumeudpimumghlppmntodbytha
commissioners, and nominate some person or persons whom
the commissiopers shall appoint as trustee, and to give to the
mmmmmmﬂnllthmdumuulmthwmmuiﬂu
them to report properly to the coutt.
T]mnnhmthupﬁulh]ihamhmo{m]mhthﬂﬂh

mé i mreﬂdll:gentljtn \quire into the ma-
lumn:fﬁ:aa phmhmmadamdmmm el the appli-
cants Lo Rnawer, Gﬂﬂ.ﬂ'l, all interrogatories the sub-

ject matter exhibited or proposed, an bebalf of all, or any of
tha creditors, and 4 upon such examination the applicant
to have mmplmﬂ with the terms, &c, of the Tnsolvent

' l.lwn,tndhn'lhmmd end bona fide, the commissioners

§5

§1

W61, c. 183,

shall report the same to. county court, and return
the schedule and all the ps bad Before them, 10 o

office of the clerk of county, to be recorded, and

ﬂ:l: lppimmtlhlll thereupon have, & {ull and final ;
uirmg&nunntnf creditors; Provided, that
timore county court shall not ‘final di

sf f.mushc.ﬁlndb any creditor of such applicant, at

least ten days before the time fixed for his fiosl

until such allegations shall have been heard and

Iavurnfrhﬂmo]manﬂ?rmrﬂudnmhhghuammud

shall be construed to deprive the creditors, or any of them, uf

the right of filing allegations at any time within m]un

from time ol 1].|411L:-.t'bt .

Commissioners shail receive such Mmp-umnl.ml for their
services as the judges of Baltimore county court shall deem
pmpedr , to be paid by the petitioner or trustee, as the court

may direct.

Th:mtbywhﬂthubmrﬂufmmnhmuui‘uﬂm
for the city and county of Baltimore is established, not affect-
-nﬂlgrchusedhjlhawtnﬂﬁl'f u.Jﬂfl.l

0 petition previous or subsequent to this act, to
of the county or orphans court, to be dismissed hrmm
term appointed for the hearing thereof.
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M'Thﬂmmhsimnnnf&nﬂmhm&mm:ﬂfﬁ

S
1819, c. B4,
51

1819, c. 84
§6

§8
su'

1820, c. 182,
§1

vested with the sime as il b
cm;m,m S0, aviby-wenpser. ot il PR et -
hearing before the county court, and if it shall appear that the
ﬂﬂimui hath complied with the terms, &e. required by the
M?I'tlﬁlﬂ, ¢ 221 I;'_r ln:e noted “:J:uiﬂy and hﬂE:l e, the same

reported by the eommissioners to Baltimore county
court, in the mamer directed by the fifth section of 1816, e
221, and shall proceed thereon s directed in said section,
and if it shall appear 1o the eommissionérs that the applicant
hath not acted bona fide, and fairly, &c. they shall certify the
same.

Whenever commissioners report unfavorably on any case,
they sl:;]t trinsmit to the clerk of Baltimore nguntyl:gm‘i ull
deeds of assignment executed by such applicant, and all such
other puparlmluriﬂ ﬂmimogvam“s ﬂte,nr :pmdnmd be-
fore them, as they deem it proper to have recorded, and
saifl clerk shall record such papers as in olher cases, and gi
certified copies thereol, and hall be entitled to the same
for so doing as in other cases, payable by the trustee out of
effcts assigned to him; and in all such cages of unfavorable
reports by the commissioners, they shall cause the trustee to

in the execution of his trust in the same manver, fc
as if the commissioners had reported favorably.

Commissioners may make orders on provisional trustees of
insolvents, requiring them to deliver over the estate, &e. of
insolvents, in their hands, to permapent trustees, and are in-
vested with power to enforce such orders through the inter-
vention of the county court or the judges ther

The allownnee made by 1816, e. 221, to commissionars,
together with all costs attending the applications of petition-
ers shall be first paid out of the effects of applicants: but no
application to be refused, or the bevefit withbeld, because of

applicant’s estate being insufficient for this purpose.

Commissioners authorized to appoint a permanent trustee
at any time after an application made to them for the benefit
of the insolvent laws, whenover a majority of the creditors in
vilue, their agents, &c. shall nominate and recommend, in
wﬁﬁnf,ﬂlpﬂmn for that purpose and’ upon such appoint-
ment, it not be necessary for the commissioners, in giving
notice of personal discharge and the time fixed {or final hear-
ing (according to the act of 18186, ¢. 221) to requird creditors
to attend ‘and nominate a trustee, but they shall state in said
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Commissionsrs notice, thatnuppmmthuhm made by thesa in: pussn-

Ty’
g 2

1821, e. 250.

§2
1823, ¢, 102.

53 .

1685, c. 206.

ance of the recommeadation aforesaid.

Not less than two of the comuissioners shall u-.tl:lpmnn;r
petition, to appoint trustees, grant discharges or to
myofﬂmfunctmut‘thmrofﬁm Provided always, that the

hamqunnghtfuuyhud shall not I:-amuh-nnd
mhehu Bb-‘ rendered voud.

ln.]lmuf application for the benefit of the insclvent
laws before the commissioners of insolvent debtors for the city
and county of Baltimore, or before Baltimore county court, in
whmhthepmmwmyflﬂml ; o0 the day required by
law, said commissioners, or lt.llﬂmmm]rbe,
uhalihnuﬁ‘nomrulhmrdmhun,;flhajhdmunchhl-
ure not to been ed for fraudelent purposes, to con-
tinue the case of such petitioner upon their docket until some
ather convenient day, whereof iunhnutmdnll be given by
the petitioner as they shall direct.
 Cases of failure previous to this act, allowed to be con-

When the commissionerd, &c. report unihmhljm any
ithon, on the ground of the applicant’s not having acted in
opmion fairly and boua fide, at any time thereafter said
applicant may prosecule a second petition: Provided, that
Elli mmmmom biefore acting thurmn shall be mﬁ
at no property or estate wh:tumur hnlangm; to
npplmf,m retained by him on his first application, for the
?ulﬂwmaf defrauding hid oreditors, and tf:ilhe then acted
and bosa fide; and Provided said commissioners shall
not mpurt favorably on ln]f application lndw this law uslesd
mmah:ﬂ -
re t, under this
law, to anawer again :tr&q;lmul ::lm;.? mmr affirmation,
all r.hemtc.rmp!.m'ﬂﬁ]:d aguinst him oo his previous &
cation as well as any others that myhaﬂudmhmw;
his application under this law.
The commissioners of insolvents for the city and county of
Baitlmure,ur any judge of any county court, or any justice of
orphans court, may receive and entertain the of
l.nyn icant without requiring the msunl scourity for appear-
rovided, such applicant ht nol discharged rom custo-
dy until the petition he y heard and decided on, and that
the applicant conform to the requisitions of the insolvent laws
“in all respects, exeept as provided by this law.

i i
]
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Commisrioners Inall npplmtmmthe commissionérs of insolvents for the
. \wmy~t city and county of Baltimore, &c. shall administer the oath
§3 ibed by Mm{mthulmwp:l"l:ﬁ}

§ 4 Any insolvent convicted of falsely
unider such oath, shall suffer as for wilfu udmrrmpt perjory,
and- be forever debarred from eny benefit of the insolvent
laws of this state,

1829, c. 208, hﬂlmmnfpehtmnbeﬁmeﬂmﬂummmafiml-
vents for the city and mntjufﬂl]tmum,mwhmhuﬂ
commissioners shall makaanunf“mhlar?!pmt
county court on such n, it shell be the duty of said court,
if thereto requested by the petitioner, fully to examine into
‘the case of such petitioner, and if there be any charges of
fraud within the contemplation of the insolyent against
such the umﬂahﬂhwﬂmm?;m&r issues to be
framed in a summary way wi orm of an action, to
determine the truth thereof, and the same shall be tried by &

§2 mﬁ'upmmhmm:muunﬂmmmheﬁupmmnlhulh
: puhhmﬂrhmﬂudtoﬂmbemﬁt,nrfummﬁndmﬁm
of the petitioner on the issue or issues submitted to them, the
applicant shall have gra nted to him the benefit of the insol-
unt]mn,uﬁﬁenpoﬂn{'thammmmhdbmnﬁ
vorable.

. CGNVE.Y&NGEE
1812, c. 7. Dudslnngnmants\,&u.mdn ﬂ'n y one with a view to
ingolvency, shall be absolutely null and void, and the title of
1816,.c. 321. propertyso attempted to be conveyed, shall rest in‘the trustee.
§ 6 All conveyances by insclvents, with a view to an impro-

perpﬂafcmofum&ltunurmumy, Entwag 1'hel

section, of act of 1812, c. 77. and deseribed in ofIH].';’
. 55. § 1, declared void, and the property s intended to be
conveyed, vested absolutely in the trustee—Provided, how-
ever, that no applicant shall be excluded from the benefit of
the insolvent laws, on account of having given any such pre-

Whenever commissionars l‘tﬁvaﬂ. unfavorably, all deeds of
assignment executed by the applicant, and other papers shall
be transmitted to the Glerk Baltimore county court, and

IBIE! c. B“-
6

by him duly recorded.
. CREDITORS,
1805 c. 90, . Ahltnfﬁtobayrﬁubyﬂw icant at the time of his ap-
§ 2  plication, as far as be can ascertain on oath, or affirmation.
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+ Oveditors. ©  Personal notice directed to be given to—by the direction of
"y the county court, and to a8 many of them as tan be served

§3

§4
0

or, their agents or attorneys, or notice of such a
* phication to be miﬂ:r;'h.':seﬂ in the most public places of !&
county, wh[t:m l.higsbfm remt::s, or to be inserted in ﬁ
. mewspaper for such time, as to the court may seem y
on the ];;Tpumcu or neglect to appear, of the Emn, at
the time and place appointed, the county court shall adminis-
ter the prescribed to the applicant.:

A majority of—in.value, their ageots or attorneys, may no-
minate whom they please as trustee, for their bemét—in in
case of non-appearance of creditors or of their nol making a
recommendation, the county court shall name whom they
chose. Assent in writing of two-thirds in amount of —requisite,
unless the applicant has resided in the state of Maryland two
years previous to his application.

Forei resident in ﬁ';;a United Enl:.l!.eﬁl;a nor hamrgd au-
18 or attorne rein, not to considered as
m'ﬁﬁha purpumg; such assent. :
Such assent of—not necessary for the discharge of the per-
son only, either by the county court, or by aay judge thereof,
during recess—from imprisonment on account of debt, due at
— be;wpmn““ﬁmdm o by the before acting
to be given tn the state b trustes i
fiocthe ueu of the ineclvenits erbiers . ’
If any creditor at the time of the insolvent's application,
or within two years thereafter, shall allege, in writing, to the
county ‘court—that such applicant hath directly or indirectly
sold, conveyed, lessened or otherwise di of or purcha-
sed 1o trust for himself or any u-fhi; Eumi!yurur;]ﬂm, or for
&Ny person OT pérsons, or concealed an ro
mﬁkiml, or “i part of his debts, E:n:h'tmhjr Jﬂﬁé
his creditors or any ﬂfpmm, &fdl:-r tﬂmthe the
same, or to receive or expect any profit or advantage thereh
or that he passed bonds or other evidences of debl,eithi;
without or on animproper consideration, or lost more than $100
mming,ﬂ any one time, or has assigned, &c. his property,
ith intent to give an undue or improper preference to any of
his creditors or security, before his application for the benefit
of this act, the county court may thereupon, at the election of
the creditor, making such allegation, either examine the
said debtor or u}jhpem to wggm he may bave made
any conveyance of his property, &c. on interrogatories, of
ich the mditnr,llleg!;ag,mayur not furnish the respon-
dent with a copy for the purpose of obtaining his answers on
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Credélors. ﬂﬂiﬂrmmt&ﬂhjﬂtﬂ‘!ﬂﬁhﬂ%
=~  Or may direct an issue in a summary way without the

mmlmludniermueﬂm truth thaumu,md:i'npn
mwhgur&mt,mhﬂubhrhefumdmafnyi
or deceit of his creditors or loss by as aforesaid
shall be forever excluded from any t of this act—
 debtor wilfully, and falsely, swearing to any matter to w
he shall answer or affirm byn‘mtm:of&u ‘acl—aball su
the penaity of perjury,sad be forever excluded from the
naﬁtaf this act.

§ 12 Must bring in their claims within the time limited by
courty and il required, must be axamined concerning
same on oath or affirmation—contested claime may be tr
bja]ury,mdmmmcfooumhetweudnhtorud credil
the latter shall loee his debt udhumluﬂnduthlihtn
tiom.

1807,c. 65  The: hm“nnﬂﬂsnnﬂmplmrpn&rmmnflnjm
tor or creditors,”
1808, c. T1. .&mutd'twn-thuﬁani‘dupuudmd:,utnpum'i

charge.
1812,¢. 77.  Assenting to an insolvent’s discharge, shall make oath
§ 2  affirmation, before some justice of the peace, or notary pu
lic, that said wpluntmi:umﬁdnmdnbtndllthamdm
ed as due—and that po secutity or satisfaction hap been r
ceived for the same—unless such oath, &c. be annexed to dl
assent, such creditor shall not be ncluded among the cred
iurraMgf the insolvent. z
1816, c. 221. mpmauﬂnrmgntomm,ur ulﬂnglﬁw
O e e et vt
of an insol shall b
uedluntun&mhmmwwhamiham:-ﬁmmn shai
§3 lppcnnttlultaa,andglmﬂm commissioners all information ii
O oyedtiior ety 6 e inberrogatories aguins
5 ¥ © 1tm'ma |- tions or
: ..pylmﬂtufhpﬂhaﬂ,bdbm!hdqufﬁnﬂdw
chﬂrge: but may atill exercise the right of fhng allegations
mﬂnﬁuﬁmﬁw the time of di o
1 c. 108 ¥l banking companies corporate bodies,
5 authorized to assent to the ﬁnalra]emofu]rlpplmtn-
- debted to them, without discharging, or in any masner affect-
§1 ingther htuﬂf such individuals or corporations, to recover
the-debt from which said applicant shall be relessed, of any
Emﬂermm-pum who may also be liable or bound for
same;



Oveditors,
§ 2

1820, ¢. 186.
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Such assent by such corporate bodies may be given by and
through thth?deut of such bodies, and the affidavit ar cer-
tificate of said President, of the amount due the
body, shall have the same effect, and entitle the petitioner to
the eame relief, as is afforded when such affidavit is made by
a ereditor assenting fo a release of his own particular debt.

The ereditor shall dply weekly, to the sheriff, 87} cents for
the ‘support.of any debtor confined at his suit on aca. sa, or

+ otherwise committed for nonpayment of any judgment recov-

§2

ered before a justice of the peace of this state, and if default
be made in any weekly §qment, and said debtor be confined
for debt alone, the sheriff shall fprthwith certify such detault,
in writing under his band, tosome justice of the peace of the
county, where such debtor shall be confined; setting forth
all particulars, and the justice of the , upon the produc-
tion of such certificate to him, shall e thers on angrder to
the sheriff to discharge such debtor from prison: which order
shall be obeyed. - Provided the creditor shall not thereby be
precluded from proceeding efierwards, as often as he shall
think proper ngainst such debtor, by fi. fa. ca. sa. or other-
wise on the } t; and in case such proceeding shall be
by ca. sa. it shall be suliject to the aforegoing provisions: and
Provided, that if such debtor, while in actual confinement as
aforesaid, shall be arrested on aca. sa. isdued at the suit of any
other creditor, or shall be otherwise committed for nonpay-
ment of any judgment rendered by any justice of the peace,
or by an MIE] court of this state, or for mn-garfmmmp
of any dicme ¢ the payment of money made by any court
of equity in this state, 1t shall be lawful for the creditor, at
whose instance said subsequent arrest or commitment may be
made, to pay for the rt of suchdebtor in prison, in the
manner herein before directed, and in case such paymets-
shall be so made, said debtor shall be detained in prison, not-
withstanding, the default of the creditor at whose instance
gaid debtor was originally arrested or imprisoned.

When a ca. sa. 15 issued out of any counly court of the
state, or the court of appeals of either shore, or any court of
equity in the state, or otherwise committed by any court of
law or equity in this state for noopayment of any money re-
covered against him by judgment or decree, or for want of
special b:?], the sheriff, to custody such debtor may be
committed, shall immediately notify, in Witing, the creditor
or creditors, at vehose Tnstance debtor shall be commit-
#ed, or his or their attorney, that said debtor is in actual con-



3

§3°

§4

§5

§ 6

INSOLVENT LAWS OF MARYLAND.

ﬁmntﬁmcﬂginghmm‘ , the sait or canse i
for which such debtor hath been committed, and said c
tor or creditors within fourteen days exclusive of the d
notice, afler its service as aforesaid shall pay the sl
$2.62] cents and 87} weekly thereafier, for the “PE
said debtor in prison so long as be shall be confined at
or insthnce of such creditor or creditors—and if default
e made in any payment directed by this eection, for the
port of the debtor as aforesaid, then the same
shall be had as are directed in the firsl section of this ]
subject to the provisions and conditions contained therein
Bat the provision herein contained shall not be extende:

atiy debtor who has been or shall be convicted on allegat

filed against him under the act of 1805, c. 110, and I
be confined in prison for any debt due or owiag from him
fore his application for the benefit, but whenever any g:rl
80 convicted, shall be committed or confined for any debi

* due,-or owing, or for want of special bail in any suit alre:

ingtituted, or hereafter lo be instituted for any such debt,

sheriff shall support and maintain such-debtor while in pris
and shall be paid therefor the same sum and in the same m
ner as is now allowed in eases where persons are confined

goal, charged with the commission of felony or any oth

crime,

If any prisoner be discharged from prison before the e
penditur\&ll:f the money hereinbefore directed tobe paid to t
sheriff, for the support of such prisoner, at the rate of 1t
cenls per diem, the sheriff, on the discharge of said' prisone
shal] PD(:'Tlhwiih repay. lo the creditor or creditors the mone
80 advanced and not expended. ;

The amount which may have been paid by said creditor ¢
.creditors for the support of such prisoner shall be considere
a8 a preferred claim, and be firgt paid out of the effects ¢
such prisoner, should be (or she) be finally released under th
iqnlné}-ent laws of this state.

fraud or deceit towards the eredilors be practised by am
applicant in his or her answer to interrogatories, or mb‘L al
legations filed by creditors, he or she shall suffer as for wil
ful and corrupt perjury, shall be debarred all benefit of th
insolvent laws of .this state, and judgment shall be given i

- favor of the creditor or creditors filing ‘such interrogatories

or allegations for his reasonable costs and
Applicant has a right of appeal from the opirios of the
county coupt on any allegations filed to the appellate court of
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Creditors.  his shore; taking the appeal shall give bond to the cre-
ey~ ditor or cﬂlﬂn filing the allegations conditioned in the
usual manner.

1887,¢.70.  If at the time of final hearing of any application in the

§ 6 uauutjmurtmwhiuhﬂmagfiimm‘speﬁﬁmm;rbemhm-

gﬂ“ﬂmﬂ!ﬂ to ghle, there shall have been filed no interrogatories or all

the oity or county yiong: or the same, if filed, shall have been answered sati
torily or decided in favor of the applicant, a final discharge
shall be granted without the assent of creditors.

1829, ¢. 31.  Pending the petition of an applicant before any county
court, if inte ies be exhibited, or allegations filed on
the part of creditors, costs shall be awarded by the court in
ﬂkashaﬂu&mmnmamwnﬁﬁﬁjmﬂﬂmﬂﬂﬁmmilﬁﬂr

of the applicant or of the party filing the same.
EXECUTORS.
1807, c. 150.  Executors and administrators may sign their assent to the
§ 4 release of an insolvent whenever they shall deem the same
right and proper,
GAMING.

1805,c. 90.§9 Applicant proved to have lost $100 at any one, time
vioes to Wt petiGoulaq: o b6 elided Rk o ol
1807, c. 160.  Such loss must have been within three years previous.

JUDGMENTS.

Judgments. Judgments and liens shall be first satisfied by the trustee
of an msolvent out of the proceeds of sale of the insolvent's
1805. e. 110, estate, but wo judgment entered after the passage of this act,
; e or after the time of application to the county court for the
benefit of this act, against any of the said debtors (therein spe-
cified by name) who shall take advantage of this act, shall be
a lien mhilre.all pmpnrt],hrfr s]mllngwpmmapiulhh
real or persana , have t thereon, excef
wﬁtsn[ﬁ.fa.antul}alr?_'],rm bean Bl el bodore o acasecs
of this act, or the time of application to the county court
the benefit thereof. )
1825, c. 205. Judgment shall be given in favor of the creditors filing in-

terrogatories or allegations, in case the applicant be proved

10
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Judpments,  guilty of fraud or deceit. Sueh judgment (o be for the reason.
: able costs and charges of the creditors in filing swel nter-
fories, &

1827. . 70. he vu]uuhﬁ conlession of any judgment in favor of any
§ 0. creditor or ereditors, security or sceurities, made by any per-
son with & view, or under an expectation of being, or becom-
ing an insolvent delstor, shall be, and the same is hereby de-
clared to be an undue and improper preference of such credi-
tors or securities within the meaning of the 9th section of the

act to which this is-a supplement.

NOTICE.
Jotiet. §21,  Two months public notice, previous to application, neces-

e

1803, . 110, w%‘utin: required by 1806, ¢. 110, dispensed with for per-

1808, e, T1.  ponal Ji e

Within ten days after an insolvent's application to the com

1816. c. 221. missioners of insolvents, publie notice of such application

§3 shall be given in one or more newspapers printed in the city
af Baltimore, stating the day of final hearing, and requirisg
creditors to attend, 1o fominate 4 permanent trustee.

§ 4 The notice thus given, shall be in Tieu of any other hitherlo
ired,

1820, ¢, 182, tany time after the application of an insolvent, the . com-

§ L missioners of Baltimore city and county insolvents, may ap-

int 4 permanent trustee, when a recommendation and noms-
mation in writing, is made by o majority of the creditors in
value, und in case of sucli appointment, the notice required
Eﬂthn act of 18186, c. 221, shall be modified, so a8 to state

t an appointment has been made by them n pursuance of
the recommenlation aforesaid, 4 f [

ORPHANS COURT.

Ovphans court.  Any judge may grant a personal discharge to any one o=
e lually imlnﬁgunmf inthe mﬁy of said mmﬁmn lhi debtor's
1817 ¢ 183, written petition and giving bond with approved security, asd
§ 1  penalty jor Eyaranm before the county court at time

as the jutlge of the orphans’ court may appoint for n hearing
mmriingtuﬂwpm'-riihu!uilﬁﬂﬁ c. 110, For his trouble,
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Orphans eouart. ﬁ judge of the orphans’ court, allowed $1; pay&bl;é by tha
ebtor. 3

§3 All proceedings had by such judge to be lodged with the
clerk of the county court within thirty days thereafter, and
the judges of the county court shall proceed thereon accord-
Eg io the provisions of 1805 c. 110, and the supplements

ereto,

§6 Nothing herein contained, to repeal the act of 1816 c. 821,
or change it in any manner.

§1 No petition previous or subsequent to this act, 1o he dis-
missed before the term appointed for the hearing thereof by
IIJ::ﬂjudge to whom the application hath been or shall be

L=

1826020551 Any justice of the orphans’ court, judge of any coun
court, or the eommissioners of imsolvents for the city an
county of Baltimore may receive and entertain the petition
of any insolvent, without requiring from said insolvent the
usual security for appearance, provided no discharge from
custody be granted until such petition shall have been finall
beard and decided on, and that the applicant comply wi Iﬁ
the other requisitions of the insolvent laws, except as herein
provided. :

PREFERENCE.

What is undue and improper preference of oreditors or se-
curities, mentioned in the act of 1812 ¢. 77 § 1 and of 1816 c,
921 § 6, described in 1807 c.55 § 1, and in 1827 ¢.70 sec. T,
Vide. 1 Har, & Johns, 492.

SHERIFF.

1805, ¢, 110. Thecounty court, orany judge thereof, may order the
’§ 11 sheriff or other officer, in whose custody an applicant may

be, to bring such applicant before the court, or judge, ala cer-

fain time in said order to be anilninted for the purpose of

taking the oath prescribed: said sheriff or other officer shall

obey such order, and shall be entitled to o preference after

the discharge of all liens on the said aﬁplicaul’a eslate, before

all other ereditors in the payment of his account agawst the

said applicant for hiﬂﬁg'alpfees of imprisonment and reasosn-
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ble.upeuu in carrying said debtor to the county cowr

‘= in obedience tu'the mnih:r aforesmid,

1819, c. 84.
§2

- suit or action may be 5 nutharm.l&mpm

1820, c. 186.
§2

i?

If any one arrested on a writof ca. ad. resp. issued ay
him lhnli larly obtaina personal discharge from the
insolvents, &c. and such person shall not ¢

a ﬁ?ﬂﬂ;ﬂ e, in mhmll:lt'l any suit or l?:.:hm.l:lh
may inst such n n w 1%
mlﬂr';(lea;&:t'plamhﬁ' or plai

lhemm., or his or ﬂmu aunrnn_v, in cases where special b
demandable by law, ma mw:out of the court, in which

other utlut:hdnvd o in the
petration of the personal and usal of mclm'i
such defendant; and it shall be lawful for uru

officer, to whom such writ may be directed and

arrest such defendant, and safely keep him I!ﬂ‘.l]!

umhm &c. be given, and shall then ,:nf
writ had never been issued, or said personal

d:l‘:ge ad never been obtained.
ben a debtor who hath been coavicted on allegati
filed against him to act of 1805, and who may
mnﬁne:dm prison for any due or owing from him bef
];-;Eﬁlmmn for the benefit, or for want of special bail, ¢
be theduty of the sheriff to support and maintain su
dehtnrwhﬂu in mtul] confinement, and he shall be pi
therefor the same sum, apd in the same manner as is now
lowed in cases of persons confined in goal charged wi
the commission of felony or any other crime.—See sectior
2,4,5 6,7, and B.
The law of 1805, e. 110, hasreference to persons in actu
confinement.

—

TRUSTEE.

Trustee, by 1805, ﬁﬂ,a,llﬂmbaappnm{ad the coun
ty r.m:rl,!:-ﬂr I.EE recommendation of a majority of the credi
tors in value—in case of non-attendance or non-recommenda
tion by creditors, court ehall appoint such persoos as they

shall proper.
Before to act, required to give bood for the

faithful pu"}mm of his duty, to the state for the use of
applicant’s creditors, 1n such penalty as the county courtmay
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Refusing to act, or delaying or neglecting to give bond as
aforessid, in a reasonable timn,to be aﬂﬁeﬂ of by the
muntynnurt.,urhnvmg been removed by said court for mis-
behaviour, such other shall be appointed in his place, as the
court shall think proper; who, on giving bond as aforessid,
shall immediately be vested with all the property of every
kind, and all the debts, rights, and credits of the applicants
in like manner as the same were vested in his predecessor.

Majbu rllmcted by the county court, to sell and conve unﬂ

by him as trustee, at sdch ullumlnnn
wncflmnu, as lhe murt shall think most adv
creditors, and the proceeds, after satisfying all j lmi

liens, shall be dmdad ‘among the said creditors agreeably
w]:#ﬂ“ nevf?]mi ralv; tive clmmmd
ay sue for, in his own name, and recover Empe rty or
de.ht mgn:d to him by any debtor in virtue ufv
berIE: to j gmeui, any sait I;nmmemed
ore his appointment.—Vide 1, Har. & Juhn.u, t&i

Tu be allowed by the court, a commission not exceeding
eight per cent—if any complaint made against im by a cre-
ditor interested in the distmibution, or if any trustee, hath or
shall become insolvent, the court may call him before them
and “mmmi{ inquire into the cause of such complaint, may
make such rules and orders concerning the same as may
think proper, and may punish him for contempt in case of non-
obedience uf,thu same, and if necessary may remove him.

May be ordered to retain funds for the eventual satisfaction
of ﬂunmuted claims, or to be brought again into distribution.

May sign their assent to the release of any applicant, when-
ever they shall deem the same right and proper. Provisional
trustee to be appointed by the court at the time of application
by the insolvent.

Invested with the title to all property conveyed, transfer-
red, &e. by an insolvent, previous to his insolvency with a
view to defraud his umdltuﬂ. See 6, Har, & Johns, 264,

intment of, m rates as nnmgmentufailihnmnl
venl's property, without the necessity of a deed from the in-
solvent.

The commissioners of insolvents for the city and county of
Baltimore, shall upon application by petition of the insolvent,
for the bmﬁt,s:ﬂpmm a provisional trustee to take possession,
for the benefit of creditors, of the insclvent’s property, pa-
pers, &ec.

Upon the commissioners reporting (o the court, that the
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§6
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trustee is in possession of the insolvent's property, &e. a per-
sonal discharge granted.

Permanent trustees to be nominated by creditors, and ap-
pointed by the commissioners.

Trustee shall be vested with a right to all property of the
insolvent, though fraudulent conveyances of the same may
have been e, (See 1807, c. 55,81 p. 22.) Conveyas-
ces giving undue and improper preferences. See 5, Har, &
Johns, 408,

Trustees to pay the Clerk of Baltimore county court the
usual fees, for recording such papers in the case of insolvents
as may be transmitted to said Clerk by the commissioners.

Shall proceed to the execution of his trust, in cases of un-
favorable report by the commissioners, on an application, in
the same manner as said trustee would be required to proceed
had such report been favorable.

In all cases before the commissioners in which a perma-
nent, different from the provisional trustee, shall be appoint-
&d, they shall cause a deed of transfer, &e. of all the estate,
rights, credits, and effects of the insolvent to be forthwith
executed by the provisional to the permanent trustee, and
lodged among other papers belonging to the insolvent’s case.

very provisional trustee appointed by virtue of the act
of 1816, c. 221, shall, before he acts as such, give bond with
good and sufficient security, to be approved by the commis-
sioners for the performance of his trust, and for the transfer
and delivery over of the estate and effects of the insolvent fo
the permanent trustee to be appointed by virtue of said act,
and if any provisional trustee so appointed, on the appoint-
ment of any permanent trustee, and on the order of the com-
missioners to deliver over the estate, &c. to such permanent
trusiee, on a day in said order to be mentioned, shall fail or
neglect to comply with such order, the commissioners are re-
quired to report such delinquency to Baltimore county court,
or in the recess thereof, to the chief judge of said court, who
shall proceed by attachment against such provisional trustes
as in cases of contempt, for cnmﬂpnlling him to obey the order
aforesaid of commissioners, and such other order as the said
court or judge thereof may make; Provided nothing herein
contained shall be construed to protect the sureties of such
provisional trustee nqninst a recovery on their bond, if any
part of the insolvent’s effects shall not be delivered over in
pursuance of any order or attachment issued by virtue of this
act. '

lﬁiﬂ, c. 182, Mﬂj" be Bppﬂmtﬁd, permanent at any time whenever a ma-
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jority of the creditors in value, give a written nomination and
recommendation.

Trustees not to be appointed, discharges granted, nor any
of the functions reposed in the commissioners to be perform-
ed, by less than two of said commissioners,

In all cases where a trustee hath been or shall hereafter be
appoioted by virtue of the act of 1805, e. 110. or of the act
og 1816, . 221. it shall be lawful for said trustee, at any time
after his appointment, to be discharged from his trust; Pro-
vided zaid trustee shall petition the county court of the county
in which he was originally appointed, setting forth his desire
to be releaged from further execution of said trust; and in all
other respects comply with the provisions of this act, and
provided 1t shall not be lawful for said court to discharge an
trustee as heretofore mentioned, unless they shall be mtwﬁai
by competent testimony, that it is for the interest of the credi-
tors of such insolvent, that said trustee should be so discharged,
and unless said trustee shall also produce the assent, in writ-
ing, of two-thirds in value of said creditors to such discharge,

The county court, upon such discharge being made, shall
n]ipuint another trustee, into whose possession shall be deliver-
ed all the property and effects (il any) belooging to the estate
of the insolvent debtor which were onginally conveyed to the
trustee petitioning as aforesaid, or so much thereof as may
then be remaining in his possession, subject to such exception
as may hereinafter be made, and said petitioning trustee shall
thereupon, under the direction of said court, make the proper
conveyances and assignments of the same.

When the trustee, so petitiocing as aforesaid, shall make
said t:mw:{lnmeu and assignments, and the trustee thus sub-
stituted in his place, shall certify that he has received posses-
sion of said dpmpﬁrl]r, producing, at the same time, a schedule
thereof, said certificate and schedule to be filed 1n the office
of the clerk of the county, and having given bond in pursu-
ance of the directions of thi act,tha-nfhasaiﬂ trusiee, so pe-
titioning as aforesaid, shall theréupon be discharged from the
execution of any further or future duty or obligation arising
out of his appointment &s trustee for the ereditors of said in-
solvent.

Such substituted trustee shall give bond in the same manner
#s the trustee originally appointed, which shall likewise be
recorded, and a copy thereof ghall be in like manner received
as good evidence in any court of law or equity in this state;
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and he shall comply with all the provisions of the act of
c. 221,

Any trustee appointed by virtue of the act of 18186, ¢
or of 1805, c. 110. or of this act, may petition the ¢
court of the county in which he wasappointed, setting for
desire to surrender his trust, at the same time producin
written assent of two-thirds of the creditors in value, con
ing to such surrender; and it shall thereupon be the duty «
said county court, provided they shall believe that such su
derwould not be prejulicial to the interests of the credito
grant permission to the said trustee to surrender up his
trust to the ‘county court: and the trustee forthwith unde
direction of said court, shall return into the possession o
insolvent from whom he originally received the same, al
E)r:pcrty,h.uunre to him by said insolvent, or so o

reof as may then enhemn?nedminiinhiupmmim, subjes
such exceplions as may hereinafler be excepted, and it :
be the duty of such surrendering trustee, to return to the o
ty court a schedule of the surrendered property, and th
upon the deed originally conveying the same to the said t
tes shall thenceforth be deemed as void, as regards the )
perty 8o returned, and upon the making of said surrender,
return of said schedule, said trustee shall thereupon be

from the execution of any further or future obligar
or duty arising out of his appointmeast as trustee for the ¢
ditors of said venl.

The trustee so assigning or surrendering his trust may
allowed by the court to retain such portion of said trust
tate as may be necessary for the payment of any debts due
to become due by said trustee in virtue of his appointment
trustee of said insolvent, and also for the payment of such co
mission not exceeding ei,?'ht per cenk. as the court may deen
reasonable compensation for services rendered. | Har & G. §

Trustee to account for any surplus remaining after payi
said debts and commissions, and under the direction of tl
court shall pay over the same in case of a surrender of 1l
trust to said insolvent, or in his absence to said court, wi
shall hold the same subject to the order of aid insolvent, as
in case of an assignment of the trust as provided by this ac
to the trustee to whom such assignment was made.

Any county court or judge thereof, or any justice of th
orphans’ court to whom application is made, &c. shall imme
diately thereupon appoint a provisional trustes for the credi
tors of the applicant, and & personal discharge shall not b
granted by any of them the trustee so appointed give
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bowd with ap seourity, for the faithiul discharge of his
trust, and until the applicant'shall execute to said trustes the
mpﬂuﬂmn of all the jﬁ?‘t’h' 3%&%&&“
16 10 n ealats Ba 1 Hon-
ed in his schedule. " - R

Nothing herein shall be coestrued to prevent the appeint-
ment of any permanent trustee in the usual manner.

Upion the appoin - of any permanent trustee, it ahall
be the duty of the provisional trustee to execute to him a good
mdauﬁc‘aentdmdl:r;.u. except as hereinbefore previded.

The provisional trustee so ag}Pﬂmlﬂﬂ shall have power in
his own name, or in the name of the applicant to sue for and
collect all debts and demands due or owing to said applicant,
and to give and execute receipts, releases and acquittances
for the same. _

Said trustee shall, upon terms and notice, such as may be
prescribed by the county court or any judge thereof, or any
Justice of the orphans court granting a personal discharge to
the applicant, dispose of and sell at public avction all the ap-
plicant’s estate, real, pal, and mixed, conveyed to him
as aforesaid, w tE:l:o lication of said petitioning debtor
be prosecuted m-ali.ngle.!?garin;mmt. the proceeds of
sale, to distribute amongst the creditors of the applicant -
ably to the provisions-of the Tth section of the act to whi
this is a further supplement, after deducting the commissions
allowed by the 10th section of said act.

Said trustee shall have authonty to convey and assure to
any purchaser or purchasers, and  to his, ber, or their heirs,
&c. whatever estate he may sell agreeably to the provisions
o f ' bly.to th

the failure of any trustee (appointed agreeably to the
pruvpia‘::m afthilact]dul]todimﬂpm his trust, his bond
may be put in suit at the instance, and for the use of any
creditor of the petitioning debtor or other interested in the
faithful execution thereof, and in such cases a copy of the
boud under hand and seal of the clerk of the court to which
the said insolvent’s application may be returnable, shall be re-
ceived in evidence as freely as the original bond.

The appoiniment of a provisional trustee under the act
to which this is a further additional supplement, when such
trustee shall have filed bond with security as required b
law, shall vest in such trustee all the. estate, property, ef-
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fmtlngluiﬂuhmlnfﬂnmhmt,mdlhlﬂmben
an authority to such.

< grfstiond gyt gy gl
of all the property, estate, s, Re-
counts, bonds, notes, and mdamnln{ﬂabt,u{mm
vent without the necessity of soch insolvent’s execuling a
ﬁuﬂﬂumu!'mdtueuuﬂuuchmmmmaﬂhgdm
focrthumrujrﬂmmi '



PART SHOOND.

DECISIONS OF THE

COURT OF APPRALS OF ﬂnmmm.
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Octobar term,
1800,

* dered in this court. The special bail

————

The first decision on the subject embraced in this compila-
tion, pronounced by the appellate court of Maryland, is to be
found in the case of Bussy, vs. Ady, May term, 1792, reported
in 8 Har. & McHen. p. 97,

An insolvent debtor in replevin for a horse brought by 'I::;ir
trustee, is not a competent witness to prove the property
the horse was in him, dlhuui'h it appeared by his schedule he
was not entitled to any surplus.

‘Where an insolvent was discharged under the insolvent law
of 1794, the cnnve{:m:e by the sheriff of his land, was held
to be valid, although the schedule transmitted to the county
court, by the justices, was not signed or submitted by the in-
solvent or by the justices, Vide Chapline, vs, Shoot, 3 Har.
McHen. p. 350. -

A deed executed to A. es trustee of an insolvent debtor,
for real and personal property, was held not to be evidence to
prove that A, was eligible as a candidate for the office of
sheriff. Vide 4th, Har. & McHen, p. 279, Hutcheson, vs.
Tilden and Bordley.

A defendant, taken in execution on ca. sa. was di d
on his producing his release under an insolvent law of r
state; McKim, ve. Marshall, 1st, Har. & Johos, 101. A
similar decision appears to have been given in the case of
Harrison ve. Young, at May term, 1788. In that case a non
et was returned upon a ca. sa. issued u aJudgment ren-

the defendant sug-
gested (o the court, that the defendanl was a citizen of the
state of Pennsylvanja, and had complied with the laws of
that state relative to bankrupts and bankruptcies, and obtain-
+d a certificate of such conformity, and an allowance of the
snid certificate by the President of the said state, pursuant to
the said laws: all which appeared to the court by the record
of the proceedings produced. Tt was decided that the spe-
cial bail in the action was by such certificate discharged from
his undertaking for thedsfendant.
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An sction may be maintained in the name of an-insolvent
«debtor, unless there is a trustee appointed who has accepted
the trust, and to whom a deed has beén a:ncuizd.om'?idn
Kirwan, ve. Latour, 1 Har. & Johns. 288,

Where' conveyances have been made to particular credi-
tors in contemplation of insolvency, they were held to be un-
due and improper preferences, and therefore void under the
act of 1800, c. 44 Vide Manro, va. Gittings and Smith, 1
Har. & Johns,-492,

' Property acquired by an insolvent debtor after he has been
mﬂjnc ed under the insolvent law of 1774, c. 28,

ise than by d gift, devise, beguest, orina course
of distribution, i not liable for or subject to debts contracted
prior to_his discharge, and if’ such prmyinlhhle., it can-
not be affected by fi. fa. without & sel. fa. baving previously
isaued if a year and a day have elapsed.* Vide Pollit, vs.
Carsons, 2 Har. & Johos. G1. j

No person can set up his discharge under an insolvent law
to disaffirm his prior acts, Vide Y, v8. Gassaway, in
which it was decided, that certain acts and declarations of
the defendant, subsequent to his sale of the slave for which
an action of replevin was brought, and before his insolvency,
are not evidence to defeat the claim of the plaintiff, 2 Har. &
Johns, 408, 411. R A

-Declarations made by a defendant befare and after his dis-
charge under an insolvent law, may be given in evidence
against him. Tdem. 410.

It is not declared by the act of 1805, e.'110. or 1807, &
55. that a deed or assignmest; or any other act of undue pre-
ference is fraudulent or void, or inoperative to pass the pro-
. perty: such deed, &c. executed by a debtor giving an undoe

preference to one of his creditors, &e, will deprive the debtor
of all benefit, under the act of 1805, for, althoughas a pun-
ishment on a debtor for giving such undue prefercnce, the law
withholds from Hmilxghennﬁts,it does not operate to the
prejudice of the preferred creditor. Vide 4 Har. & Johna
68—107, Owings and Chester, v, Nicholson and Williamsa.

Allegations by a credifor against an insolvent debtor can-
not be removed under a suggestion to an adjpining county for
trial, 4 Har. & Johns. p. 227, Michael, vé, Schroeder and
others. .

* Quare.—How would the decision of & simtar casebo affocied by the

law of 13th February, 1824, by which sci. [h. is rendered necessury
i case thres years haye elapeed since the rendition of mjna;m-um’
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Dmnu The certificate of O&de‘ﬂm peace of their pro-
. under the sct of 1774, c. 28. relative to insclvents,

is dteelf eviderce of the facts it contains, and a party claim-

ing, under such proceedings, is not compelled to prove such

facts aluinde the certificate. It is in this ease made a question,

whether proceedings under the insolvent laws are liable toall

uhjmti.um ineident to those of other ial and limited au-
ity. Vide 5 Har. & Johns. p. 181, Winingder vs. Diffen-

A discharge of an insolvent, under theantnf 1774, c. 28,
will not release him of a debt contracted luhseqmt to the
passage of that act, although both himself and his creditor
were citizens of this state at the date of such discharge.
Gorden, vs. Turner, 5 Har. & Johns. 369.

There’ mmaﬂ.aqule in the general insolvent laws
of this state for mgmmmlmnt debtor of his proper-
ty from the umu of his lEEmuon for relief. A provisional
trustee appoin act of 1816, c. 22. § 2, isto take

possession oI thn insolvent’s property—but no power is given
tﬂ-hlm[ that aef) to recover such property from third per-
n that is to be ‘dope, there being no permanent
!rnulae, the name of the insolvent must bewsed. 5 Har. &
Johns. 403,
The possession only passes to the'ENﬁM trustee, and
the absolute property remaining with the insolvent until a
g:rmamnt trustee is appointed—in whom, by operation of
insolvent acts, the title to the property vesis.
The provisional trustee has the r only to possess and
the insolvent’s property for the heueﬁt of hia credi-
tors, and for the protection of that right, he may sue, if his
possession be invaded.—Ib,

To render void a deed of assignment by an insolvent, it must

. be made witha view nmlundea-’ﬂ: expectation of becoming an
imsolvent debtor, and with an intent thereby to give an undue
and improper ﬁ:m, (Per Chase, C, J.)—Ib.

The time w person becomes an ma.ulfnnt, debtor un-
der the jndolvent lnwa, is when he files his petition for the
herﬁt of those hm—fl? : — .

n ﬂtgmngnt e by an iosolvent, coerciod o
those laws, is not an 1.m:1'cn£:r and improper preference. Before
aﬂmlmluueﬁ be uhtt;lmag EII‘I mmghmwu
miis to the cou t he has recev I-

m:ﬂ.nmg in the minlr:"enl.’l schedule.—Ib. prope

Whauthem is no final discharge, the petition of the ingol-
vent and all the proceedings under it are ineffectual and void,
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and the property will be divested out of the T'rustee a
vert to the petitioner, and vest in him by operation of 1
a resulting trust, the original object of the trust havipg
amd will be liable to be operated on and affected und
general laws as the property of the petitioner. Ib. Ke
vs. Bogge.

A promise by a debtor after hindiacm::darl ban
law, to pay a prior debt, waives the d , and the
is a sufficient consideration for the promise.

The promise must however, be express, and if’ a con
be annexed to it, the condition must be complied with,
Yates, admrs. vs. Hollingsworth, 5 Har, & Johns,

The court of appeals has adopted and considers
bound by the decision of the supreme court of the U. 8
specting the state insolvent laws, (which decision s, thata
charge in pursnance of a state insolvent law cannot cons
tionally have the effect to release the future aequisitions ¢
insolvent petitioner.) 6 Har, & Johns 31; (but quere—
not the appellate court of Maryland, consider itself bound
by the contra decision in Ogden vs. Saunders, 12 Whe
213¢ '

A-}tmmfnr of property by a debtor to a creditor, wi
view, or under an expectation of becoming insolvent, is m
void by the actof 1812 ¢ 77, § 1, only for the purpos
vesting the property in the trustee of such debtor for the be
fit of hia general creditors. Harding vs. Stevenson, 6 Har
Johns, 264.

A provisional trustee is bound, when demanded, to delir
over to the at trustee the estate and effects of the
solvent. iliams vs. Ellicott, 6 Har. & Johns 427,

If the provisional trustee were entitled to a reasonable co

tion for his servicesas such, (quere if he were so en
tled?) he forfeited any claim which ight go have had |
refusing to deliver over the estate and e to the perm
nent trustee, b

For the same reason be is liable for interest on the amoo
of funds in his hands. It ismade a question in this case wh
therthe U. 8. in case of a delivery by & provisional trust:
of the estate and effects of an insolvent to the permanent tru
tee, could maintain their right of priority so as to subject th
provisional trisstee to personal liability by reason of his havin
so delivered over the effects without first discharging a deb
due to the government from he indolvent? [b.

The provision in the 5th sec. of act of Congress, of 1803
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Detisions. c, B4 for the relief of insolvents of the district of Columbia,

that *no ¢ss against the real or persomal property of the
btor shall have any effect or operation, except process of
execution or attachment in the nature of execution, which
shall have been put into the hands of the marshal, antecedent
to the application,”) cannot nullify the effect of a lien acquired
by a creditor on the | property of the debtor in this
state, where such creditor had, before the application of the
debtor for the benefit of that law, delivered to the sheriff in
this state, a writ of fi. fa. against the pl‘bugeﬂ.j" of such debtor.
Lilly vs. Magruder, 6, Har. & Johas 4 A
‘In Lucas, trustee of Jameson vs. Latour, it was decided that
Trover for goods mortgaged to secure a usurious debt, can-
not be sustained, unless the plaintiff has tendered the amount
actually loaged,

If the party by whom such debt is contracted becomies in-
solvent, bis trustee is equally bound to make such tender to
entitle him to recover the goods mortgaged. 6 Har. & Johns
100,

The assets of insolvents are distributable according to
equity. MecCulloh ve. Dashiells, admr. 1 Har. & Gill 96,

An does not lie from the refisal of the county court,
on motion of an insolvent, to grant a rule on the trustee of
such insolvent who had given the usual bond, requiring him
1o shew cause why his appointment should not be revoked.—
Chase va. Glenn 1, Har. & Gill 160.

The pmﬁaiomf trustes of an insolvent, ag?oiuted under
the act of 1816 c 221, is the mere recipient of the property
of the insolvent which the law ‘contemplates his obtaining im-
mediate possession of, from the insclvent himself, and not by
suit aginst & third person. 2 Har. & Gill 24, Brown vs.
Brice, Trustee of GCausten.

Such a m:nd ;n notauthnhmﬂ'ﬁ I;:u a;ls:;gu the insolvent's
judgments, where one ased soch a j t from
{hnt trustee and collected the amount, he is iﬁmhle for
the amount received by him, to the permanent trustee in an
action for money, bad and received. Ibid,

Bonds with condition for the appearance of insolvent debt-
ors made ’t? the slate as ﬂhmtﬁmhmf by the unifuﬁ

ractice of twenty years, acts of agsembly un
Erhinh they are required to be executed, contain no specific

ision for making them to the state. and the creditors may

ing suits on them for their use, though not expressly au-

thorzed by law tosue. State’s use, 8ic. vs. Kiersted &c. 1 Gill
& Johnson.
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Iw all cases of insolvency, of their debtor, the United States 2Cranch,
are entitled to priority of payment out of his effects. United * 358
States vs. Fisher et al.

The United States have no lien on the real estate of theirdebtor 3 granch,
until suit brought or bankruptey or notorions insolvency hastalen 73
place, or being unable to pay all his debts, he has made a_vol. United States
untary assignment of all his property, or having absconded, his  gHoge.

has been allached by process of law.
he voluntary essignment here mentioned seems to have been
admitted by the courtand counsel to mean, not an assignment
without consideralion, bul one made without compulsion of law,
a8 in cases under a bankrupt law. See also United States
Bank ve, Weisiger, 2 Peters, 331,

A. endorses notes for B. upon the faith of the guaranty of C.  Russel,
When C. the guaranty is insolvent, a court of equity will not [:I:i-t
decree the money raised for his indemnity, to be paid to him ¢ grupch,
HiﬂnE:I:‘.l security, that the debt to the principal creditor shall be 71
eatisfied. .

In cases of insolvency, the United States, are not entitled to 5.
priority of payment, uniess the insolvency be a legal and known v
wsolvency, manifested by some notorious act of the debior pur-  Bartlett.
suant 1o law. 3 '?u";‘“

It seems that a discharge under the act of assembly of Rhode ‘
Island, of 1756, from all debts, duties, contracts and demands, Clarks
outstanding at the time of such discharge, upon surrender of all ~ Ex™
the debtor’s property, will not protect himself against a debt yyn Rumsdyk,

contracted in a toreign country; mor will such a discharge ren- 9 Cranch,
der his answer as defendunt in chancery, or his deposition evi- 155
dence against his co-defendant. -
12



90 DECISIONS OF THE SUPREME COURT

1819 StureEs v. CROWRINSHIELD.
[ il
Tss was an action of assumpsit brought in the Circuit Court

= of Massachusetts, against the defendant, a3 the maker of two
Crownin- promissory notes, both dated at New-Yoark, on the 22d of March,
shield- 3811 for the sum of 771 dollars and 86 cents each, and payable
to the plaintiff, one on the 1st and the other on the 15th of August,
1811. The ﬂet‘mdandtelilleaded hig discharge under *‘An act for the
benefit of insolvent debtors and their creditors,” passed by the
legislature of New-York, 3d day of April, 1611.  After stating
the provisions of the said act, the defendant’s plea averred his
compliance with them, and thal he was diacharged, and a certifi-
cate given to him the fifteenth day of February, 1812. To this
plea there was a general demurrer and joinder. At the October
term of the Circuit Court, 1817, the cause came on to be argued
and heard on the said tiemu:rrer,md the following questions

arose, to wit:

1. Whether, since the adoption of the constitution of the
United States, any State has authority to pass a bankrupt law,
or whether the power is exclusively vested in the Congress of
the United States.

2. Whether the Act of New-York, passed the third day of
April, 1811, and stated in the plea in this case, isa
within the meaning bf the constitution of the United States?

3. Whether the act aforesaid is an act or law impairing the
nh]i%ﬁ-nn of contracts, within the meaning of the coustitution of
the United States?

4. Whether the plea is a good and sufficient bar of the plain-
lﬁ;ﬂn‘;:ﬁ:i he 1 h qne&tuu he J

aring counsel upon the ions, the Ju of
the Circuit Court '.Eem appmgr]u in opinion thereupor, am
: motion of the plaintift’s counsel, (he questions were unrﬁﬁam
Feb, 178 the Supreme Court, for their final decision.

Mr. Chief Justice Mansuary delivered the opinion of the
Court, This case is adjourned from the Court of the United
States, for the first circuit and the district of Massachusetts, on
several points on which the of that Court were divided,
which are stated in the record Ht"g the opinion of this Coart
The first is,

po— silﬁemergit&m;he aﬂ;p:li_lun of the mbf“ﬁ;ﬁn of the United
£ B te has authority to a law, or whe-
ﬁm;“;#ﬂﬁwar is miulivel; voind i the Cﬂltlgm of the
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This question depends on the following clause, in the Bthseo- 1819
tion of the 1st article of the constitution of the United States. s
“The Congress shall have power, &c. to eslablish auniform  Sturges
rule of naturalization, and uniturm laws on the subject of bank- g orrin-
rupteies th tlhtlw Iﬁm’mﬂ_ﬁhnﬁ i J— I[l;!us'litm
counsel for the plaintiff con t ig the U.
er to Congress, wiﬂmut limitation, takes it mﬁgll;tfrom fhet atrharan

thority to
several Stales & ban ppl.?“

o su of this sition they argue, that every powerlaw, provided
given mpgg:gmu is Eemuﬂjr supreme; and, if, from its nature, ;'f,’il"h',“-f““f':
or from the words of grant, it is apparently i.ntendmltubeexwhuﬁmm of
clusive, it is a8 much so as if the States were expressly forbid- contracts with
den to exercise it. ﬂ:ﬂ ::;;E
These propositions have been enforced and illustrated by many o the 15t art,
arguments, drawn from different partsof the constitution. That of the conati-
the power is both vnlimited and supreme, is not questioned. *“"",""ﬂr e h'"'l
m it is exclusive, is denied by the counsel for the defen- [T"o" B°T%
Congress  in
In considering this question, it must be recollected that, pre- furce to esta-
ious to the formation of the new constitution, we were divided )2 2 _umi-
into independent States, united for some purposes, but, in most of bankruptey
respects, sovereign. These states could exercise almost every mﬂﬂiﬂiﬂlh
legislative power, and, among others, that of pmingi bankrupt ith suchlaw.
lawa. When the American people created a national legislature,  whenerar
with certain enumerated powers, it was neither necessary northe term in
proper to define the powers retained by the States. These “hich s por
powers proceed, not from the people of America, but from thepy 1. %on

¥ th th
people of the several States; and remain, afler the adoption of tition to Con-

the constitution, what they were before, except so far as may gress or when~
be abridged by that instrument. In some instances, as in mak- {5 :F'm:"
ing trealies, we find an express prohibition; and this shows the pawer iself,

sense of the Convenlion (o have been, that the mere grant of a roquire that it
power to Congress, did not imply a prohibition on the States to should. bo &x-

exercise the same power. But it has never been supposed, thu.t:'.'::f;dh;ﬁ:
this concurrent power of legislation extended to every possible gress, the sub
case in which its exercise by the States has not been exprmlgl““u'l' e
ibited, 'The confusion resulting from such & practice would ey from the
endless, The principle laid down by the counsel jor the State legisls-
plaintiff, in this respect, 1s undoubtedly correct. Whenever the ;‘Eﬁeﬁ they
terma in which a power is granted to’ Congress, or the nature pro. 1o i
of the power, require that it should be exercised exclusively e o wat. o
by Congress, the subject is as completely taken from the State it
tures, as if they had been expressly forbidden to act The powar
o

onit.
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1819, Is the r to establish uniform laws on the subject of
————bankruptcies, throughout the United States, of this description?
mut?u The peculiar :ztimﬂ‘ i:;fd the glrnm ct-.rtnlJ:ly é:;e;erm ngtie:i.
1 Congress is not anthornzed merely to W, the operation
Comia.  which shall be uniform, but to establish uniform laws on the sub-
ject mrn;g:l;c:tt the Unimd.hﬂlmtea.th This .I:smi:-:ishmmu th unifor-
BT:Ersu. of mity, is g, incompatible with state legislation; on that
AT gfyﬂm aul:jm:Pm which the acts of € may extend.
on the subject the subject is divisible in its nature into bankrupt and insolvent
of hmh-upl:d;laws; lmih ﬁ'tlhe line of partition between them ﬂ? not 50 dis-
cies, is' not of ineqly marked as to enable any person to say, with positive pre-
:Iil;:. oy cisini what belongs exclusively to the one, and not to the other
class of laws. [t 1s said, for example, that laws which merely
liberate the person are insolvent laws, and those which dis-
charge the contract, are bankrupt laws. But if an act of Con-
should discharge the person of the bankrupt, and leave
E:'n future acquisitions liable to his creditors, we showld feel
much hesitation in saying that this was aninsolvent, pot 8 bank-
rupt ack; and, therefore, unconstitational. Another distinction
has been stated, and has been uniformly observed. Insolvent
laws operate at the instance of an impri debtor; bankrupt
laws at the instance of a creditor. But should an act of Con-
gress authorize a commission of bankruptoy to issue on the a
plication of a debtor, a court would scarcely be warranted m
mmg, that the law was ur.tn:u:mlaLitv.u'.i.uzlt»ﬂl,,,a.n;:lI the commission &
ity.

When laws of each description may be passed by the same
legislature, it ia unnecessary to draw a precise line between
them. The difficulty can arise only in our complex system,
where the legislature of the Union the power of en-
acting bankrupt laws; and thoseof the States, the power of en-
acting insolvent lawa. If it be determined that they are not
laws of the same character, but are as distinct as bankrupt laws
and laws which regulate the course of descents, a distinct line

- of peparation must be drawn, and the power of each
ment marked with precision. But all perceive that tgiu line
must be in a great degree arbitrary. Although the two systems
have existed apart from each other, there 18 such a connection
between them as to render it difficult to say how far they may
be blended together. The bankrupt law is said to grow out of
the exigencies of commerce, and 1o be applicable solely to tra-
ders; but it is not easy to say who must be excluded from, or
may be included within, this description. 1t is, like every other
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part of the subject, one on which the Legislature may exercise  1819.
an extensive discretion.
This difficulty of discriminating with any accuracy between Sturees
insolvent and bankrupt laws, would lead to the opinion, that & grownis-
hankmst law may contain those regulations which are general-  shield.
ly in an insolvent law; and that an insolvent law may contain
those which are common to a bankrupt law. If this be correct,
it is obvious that much incovenience would result from that
constructicn of the constitution, which should deny to the State
Legislatures the power of acting on this aubgecl, in comequence
of the grant to Congress. It may be thought more convenient,
that much of it should be ragufnteﬂ by legislation, and
Congress may purposely omit to provide for many cases to which
their power extends. {t does not appear to be a violeat con-
struction of the constitution, and is certainly a convenient one,
to consider the power of the States as existing over such cases
as the laws of tEe. Union may not reach. But be thisas it may,
the power granted to Congress may be exercised or declined,
as the wisdom of that body shall decide. 1f, in opinion of Con-
gress, uniform laws cm:ﬁabﬂmi“ ought not to be es-
ta.hliaimﬂ, it does not follow thal partial laws may not exist, or
that State legislation on the subject must cease, It is not the
mere existence of the power, but its exercise, which i3 incom-
tible with the exercise of the same power by the States. It
18 not the right to establish these uniform laws, but their actual
establishment, which is inconsistent with the partial acts of the . cightof
States. the States to
It has been said, that C has exercised this power; and, pead ‘bunkrupi
by doing so, has uxﬂngﬁiﬁ& power of the States, which [75 ot ex=
cannot be revived by repealing the law of Congressa. thﬂm..ﬂ
We do not think so. If the right of the States to pass a bank- of o uniform
rupt law is not taken away by the mere grant of the power lu"‘:nh"‘ﬂ lnw,
Congress, it cannot be extinguished; it can only be suspended, e ypion by
by the enactment of a gemeral bankrupt law. The repeal ol Congress; it is
that law cannot, it is true, confer the power on the States; but m&'!’ Buspend-
it removes a disability foits exercise, which was created by the i "0 %) =
actof Congress, eonfists,
Without entering farther into the delicate iuqni.r{ respecting
the precise limitations which the several grants of power to
Congress, contained in the constitution, may impose on the State
Legslatures, than is, necessary for the decision of the question
before the Court, it is sufficient to say, that until the power to
uniform laws on the subject of bankrupteies be exercised
B;Bﬂcnglm, the States are not forbidden to pass a bankrupt
law, provided it contain no principle which violates the 10th
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Thie opinion renders it totally unnecessary to conside
quutiiﬂn whether the law of New-York is, or is not, &
rupt law,

e proceed to the great question on which the cause
depend. Does t!mhwg?f le-fork, which is pleaded it
case, impair the obligation of cootracts, within meanin
the constitution of the United States?

This act liberates the person of the debtor, and discha
him for all liability for any debt previously contracted, o
surrendering his property in the manner it prescribes.

In discussing the question whether & State i3 prohibited |
passing such a law as this, our first inquiry is into the mea:
of words into common use, What is the obligation of a «
tract? and what will impair it?

It would seemn difficult to substitute words which are more
telligible, or lesa liable to misconstruction, than those which
to be explained. A contract is an agreement in which a ga
undertakes to do, or not to do, a particular thing. Thelaw bi
him to ﬁrﬁrrm his undertaking, and thisis, of course, the obli,
tion of his contract. In the caseat bar, the defendant has given
promissory note to pay the plaintiff a sum of money on or befi
a certain day.  The contract binds him to pay that sum oo tl
day; and this is its obligation. Any law which releases a pi
of this obligation, must, in the literal sense of the word, impy
it. Much more must a law impair it which makes it totally i
valid, and entirely discharges it

The words of the constitution, then, are express, and incap:
ble of being misunderstood. They admit of no variety of cor
struction, and are acknowledged 1o apply to Fmi;pmm of col
tract, an engagement between man man for the pa ]
money, Wﬁhhl! been entered into by these parti F I?::.Ith
opinion that this law is not within the prohibition of the const
tution has been entertained by those who are entitled to gres
respect, and has been supported by arguments which deserve ¢
be seriously considered.

It has been contended, that as a contract can only bisd a ma
to pay to the full extent of his property, it is an implied condi
tion that he may be discharged on surrendering the whole of it

But it is not troe that the parties have in view ooly the proper
ty in possession when the contract is formei, or that its cbliga-
tion does not extend to future acquisilions. Industry, talenis,
and integrity, constitute a fund which is as confidently trusted 25
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iteelf. Future acquisitions are, therefore, liable for 1818.

D E i w4 ¥olone thioa fromn fhaa “liability impairs their o~
obligation. Blurges

Tt has been argued, that the States are not prohibited from  grownin-

ing bankrupt laws, and that the essential principle of such  shield.
inws is to diacﬁnrga the bankrupt from all past obligations, that iiad
the States have been in the constant practice of passing INSOIVENt gy b e
laws, such as that of New-York, and if the framers of the con-The  parties
stitution had intended to deprive them of this power, insolvent havesot mere.
laws would have been mentioned i the prohibition; that '!}E:,{.:;ﬁﬂ”“"’:
prevailing evil of the times, which produced this clause in the %_unfm
constitution, was the practice ufamilﬁnﬁq\per money, of mak- when the con-
ing property which was useless to the creditor a discharge of his {7} it form-
;5“, and of changing the time of payment by authorizing distant biimtion ex-
instalments. Laws of this description, not insolvent laws,tends to fu-
constituted, it is said, the mischief to be remedied; and layys pure sequini-
of this description, not insolvent laws, are within the true spirit of "
the prohibition.
constitution does not grant to the States the power of

passing bankrupt laws, or any other power; but finds them in
possession of if, and may either prohibit its future exercise en-
tirely, or restrain it 8o far as national Elmliujr may require. It has
80 far restrained it as to prohibit t ilpuaag:uf any law im-
pairing the obligation of contracts, Although, then, the States
may, until that power shall be exercised by Congress, laws
coDCerning pts; yet they cannot constitutionally introduce
into suchlaws a clause which discharges the obligations the banl-
rupt has entered into, It is not admitted that, without this prin-
ciple, an act cannot be a bankrupt law; and if it were, that ad-
mission would not change the constitution, nor exempt such acts
from its prohibitions. Although the

The argument drawn from the omission in the constitution o Stales may,
prohibit the States from passing insolvent laws, admits of ch::'lifﬂ::cﬁ
ral satisfactory answers. It was not necessary, nor would ithy Congress,
have been safe, had it even been the intention of the framers psss laws con-

of the constitution to prohibit the of all insolvent laws, 2eming bank-
to enumerate innir:‘:;hjwm t0 whidh the prinaiple they in: SF5 T ey
tended to lish should apply. The principle was the invio- tutionally in-
lability of contracts. This principle was to be protected in "“']’:‘“fl into
whatsoever form it might be assailed. To what purpose enu- G “3. &
merate the particular modes of violation which should be for- discharges the
bidden, when it was intended to forbid all’ Had an mmmera-“h“ﬂ“thi the
tion of all the laws which might violate contracts been attempt- "APkript bua
e, the provision must have been less complete, and involved in

more perplexity than it now is. The plain and simple declara-
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1819.  tion, that no Btate shall any law impairing the obligati
o n::t'rncta, includes insolvent lm};a &Ilﬂ.m:li;? uﬁr laws, Eg i
Sturges  {hey infringe the principle the Coanvention intended to hol
Crownin- €red, and no farther.

shield. But astill more satisfactory answer to this argument is,
the Coovention did not intend to prohibit the passage of a
mm:: solvent laws, To punish honest insolvency by imprisonmen
impairing the life, and to make this & constitutional principle, would be ai
obligation of cess of inhumanity which will not readily be imputed to
ﬂi‘“‘-irﬁ“‘! illustrious patriots who framed our constitution, nor to the |
ing the rome- P& Who adopted it. The distinetion between the obligatio
dy given bya conotract, and the remedy given by the legislature to enft
the legialature that obligation, has been taken at the bar,and exists in the
obligation. ® ture of things. Without impairing the obligation of the ¢
. ment rict, the remedy may certainly be modified as the wisdom
of the debtor the nation shall direct. Confinement of the debtor may b
is no part of punishment for not performing his contract, or may be allowed
the contract: 3 means of inducing him to perform it. But the State may
Teleased. frots fuse to inflict this punishment, or may withhold this means, =
imprisonment leave the contract in full force. Imprisonment is no part of |
"",‘h“*,h E contract, and simply to release the prisoner does not impair
m&‘ obligation. No argument can be fai i: drawn from the 61st se
The 61at sec. 110N OF the act for establishing a uniform ;yntem of bankruptc
of the set of Which militates against this reasoning. ‘That section declan
* Congremn _ of that the act shall not be construed to repeal or annul the laws
gfrmn ““;hm any State then in force for the relief of insolvent debtors, e
ing S iiform CEPt 50 far as may respect persons and cases clearly within i
system  of purview; and in such cases it affords its sanction to the reli
bankruptey;  given by the insolvent laws of this State, if the ereditor of tf

fow mt ok Eﬁmar shall not, within three months, proceed against himas
aolvent laws,

containing_ & The insertion of this section indicates an opinion in
B e.r. that insolvent laws might be considered as a branch of the banl
fation — ofrupt system, to be repealed or annulled by an act for establish
gat i 3 LIS v o
contracts; buting that system, although not within its purview, It wes fo
m:lrmh““ that reason.only that a provision against this constroction eoul
rats, so far ws e necessary. ~The last member of the section adopts the pro
constitution- visions of the State laws so far as they apply to cases withi
"EE““F;“{*“* urview of the act.
e oo This section certainly attempts no construction, nor does i
gress, exceptSUPPOSE any provision in the insolvent laws impairing the obli
where thal gation of contracts. [tleaves them to operate, so far as con-
ind ﬁaﬂ:f ' gtitutionally they may, unaffected by the act of Congress, ex-
cases. cept where that act may apply to individual cases.
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"T'he argument which has been pressed most earnestly at the 1814

"N

bar, i, that although all legislative acts which disch the v

obligation of g contract without performance, are within the Biutges

very words of the constitution, yet an insolvent act, containing  grewais.

this principle, is not within its spirit, because such acts have
been passed by Colonial and State Legislatures from the first
settlement of the country, and because we know from the his-
tory of the times, that the mind of the Convention was direct-
ed to other laws which were fraudulent in their character, which
enabled the debtor to escape from his obligation, and yet hold
his property, not to this, which is beneficial in its operation.

Before discussing this argument, it may not be improper to "

remise that, although the spirit of an instrument, especially of
% oomtiliics, B 1o be respented not lessthan its letter, yet the
apirit is to be collected chiefly from its words. It would be dan-
gerous in the extreme to infer from extrinsic circumstances, that
a case for which the words of an instrument expressly provide,
shall' be exempted from ita tion. Where wi':-rgn conflict
with each other, where the different clauses of an instrument
bear upon each other, and would be inconsistent, unless the na-
tural and common im of words be varied, construction be-
comes necessary, and a departure from the obvious meaning of
words is justifiable. But if, in any case, the plain meaning of
a provision, not contradicted by any other provision in the samé
instrument, is to be diamgurdei because we believe the framers
of that instrument could not intend what they say, it must be
one in which the absurdity and injustice of applying the provi-
gion to the case, would be so monstrous, that all mankind would,
without hesitation, unite in rejecting the application. y

This is certainly not guch a case. It is said the Colonial and
State Legislatures have been in the habit of passing laws of this
dmﬁEtim for more than a century; that they have never been
the subject of complaint, and, consequently, could not be within
the view of the general Convention. '

The fact is too broadly stated. The insolvent laws of many,
indeed; of by far ihuﬁutﬂ number of the States, do not con-
tain this pﬁnciﬁle. ey di e the person of (e debtor,
but leave his obligation to pay la full force. To this the consti-
tution is not opposed.

Eul:,llr'ere it 1:.'@11 ti]mﬂ:lﬂt thas principle i]:,rd been intmﬂ.nc;:'
generally into those laws, it would not justify our varying 1
construction of the section. Every Su{te in:ir the Umoa, both
wrhile tl ;ulmy and after becoming independent, had been in

ahisld
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1819.  the practice of issuing paper money; yet this practic
s~ terms probibited. If the long excreise of the power t
Bturges  hills ot credit did not restrain the Convention from  preh

i its future exercise, neither can it be said that the long e
Crownin- n , el
shield,  of the power to impair the obligation of contracts, shoul
veot & similar prohibition. It s not admitted that the m
tion is more express in the ope than in the other. Tt do
indeed extend 1o insolvent laws by name, because it is not
by name, but a principle which is to be forbidden; and thi:
E;ﬁ!ln is described in as appropriale terms as our langua
3 -
Neither, as we conceive, will any admissible role of
—— struction justifying us in limiting the prohibition under cor
tion B ihe Fation, to the i;artmular laws which have been described a
mml.’ﬁu'iimqb:; bar, and which furnished such cause {or geveral alarm.
iest  the were those laws?
l:""i";‘*i:fr _ We are told they were such as grew out of the general
{ﬂ.; thaob- tresa following the war in which our independence was e
iguttonofcen- lished. To relieve this distress, paper money was iss
mim‘:’:; waorthless lands, and other property of no use to the cred
paper money Were made a tender in payment of debts: and the time of
or tonder laws ment, stipulated in the contract, was extended by law. T
ml: thess wore the peculiar evils of the day. So much mischief was di
::':MH-IJ pro- @nd 50 mnch more was apprehended, that general distrust |
,J.Trm ner vailed, and all eonfidence between man and man was destro
l-l,it:dfﬂ l‘:ﬂ .L" To laws of this description therefore, it is said, the prohibn
staiment  or 10 Pass laws impairing the obligation of contracts ought to
suspenion  confined. : :
Inws, because [t this argument be tried by the words of the section um
the “""-,ﬂmidemﬁun. _
the PO Was this geueral prohibition inteided to prevent pap
ral and com- maney? Weare not allowed to say 8o, because itis ex
m“:::::iiah pm.-iﬁu&, that no State shall “emit bills of credit,” neither cou
the peincipis Wiese words be intended to restrain the States from enabli
of the invic-deduors to discharge their debts by the tender of property of |
hbilit:ru f'_f real value to the ereditor, becanse for that subject ﬁ partic
:::l;mm lar proviston is made, Nothisg but gold and silver coincan |
made a lender in payment of debis.
It remains to inquire, whether the prohibition under considi
= ration could be intended for the single caseof alaw directin
that judgments should be carried into exécution by instalment:
This qoestion will scarcely admit of discassion. If this wer
the only remaining mischief against which the constitation in
tended to provide, it would undoubtedly have been, like pape
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money and tender laws, expressly forbidden. At any rate,
terms more directly applicable to the subjeet, mmapﬁ:lupriate-
Iy expressing the intention of the Convention, would have been

*
1819,

T

Biurges
V.

used. It seems scarcely possible to suppose that the framers 0f  crawnin-

the constitution, if inteuding to prohibit only laws authorizing
the payment of debts by instalment, would have expressed that
intention by saying “no State shall pass any law impairing the
obligation of contracts.™ No men would so express such an
intention. No men would use terms embracing &8 whole class
of laws, forthe purpose of designating a single mdividual of
that class. No court can be justified in restricting such com-
prehensive words to a particular mischief to which no allusion
ie made.

The fair, and, we think, the necessary construction of the
sentence, requires, that we should give these words their full
and obvious meaning. A general dissatisfaction with that lax
aystem of legislation which followed the war of our revolution
undoubtedly dirccted the mind of the Convention to this subject.
It iz probable that laws such as those which have been stated in
argument, produced the loudest complaints, were most immedi-
ately felt. The attention of the Convention, therefore, was
particularly directed to paper money, and to acts which enabled
the debtor to discharge his debt, otherwise than was stipulated
in the contract. Had nothing more been intended, nothing more
would have been expressed, But, in the opinion of the Con-
veotion, much more remained to be done. 'Fhe same mischief
might be effected by other means. To restore public confi-
dence completely, it was necessary not only to prohibit the use
of particular means by which it might be effected, but to
hibit the use of any means by whin:g the same mischief might
be uced. The Convention appears to have intended to es-
tablish a great principle, that contracts should be inviolable.
The constitution, therefore, declares, that no State shall pass
“any law impairing the obligation of contracts.” - %

I, as we think, 1t must be admitted that this iotention might
actuate the Convention; that it is not only consistent with, but
18 apparently manifested by, all that part of the section which
respecis this subject; that the words used are well i:la]:uted to
the expression of it thal violence would be done to their plain
meaniog by understanding them in a more limited sense; t
rules of construction, which have been consecrated by the wis-
dom of ages, compel us tosay, that these words prohibit the
passage ol any law discharging a contract without performance..

shieid.
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B, of analogy, the statutes of limitations, and ay
e m!g,mu been ﬁermﬁ to in argument; and it has beer
Bturges  posed thatthe construction of the constitution, which this
Crowain- 100 maintains, would apply to them also, and must therefo.

shisid.  too extensive to be correct.

We do not think so. Statutes of limitations relate tc
fnistes o remedies which are furnished in the courts. They rather
wury laws, tablish, that certain circumstances shall amount to evidence
unless retro- 3 coptract has been performed, than dispense with its perf:
m’;ﬂ*::m If, in a State where six years may be pleaded n b:
\mpair the ob- 80, action of assumpsit, a law should pass decl that contr
ligation  of already in existence, not barred by the statute, should be .
costrests.  girued fo be within it, there could be little doubt of its un:

e "

with respect to the laws against usury. aw
that no pernunp:futall take more m perqcantum r an
for the use of money, and that, if more be reserved, the c
tract shall be void, a contract made thereafter, reserving se
per cent., would have no obligation in its commencement;
if & law should declare that contracts already entered into, :
reserving the legal interest, should be usumous and void, eit
in the whole or in j:m., it would impair the obligation of
contract, and would be clearly unconstitutional.

This opinion is confined to the case actually under conside
whﬁ It 18 confined to a case in which a creditor sues in a cou

tothe roceedings of which the legislature, whose act is ples
Erwuﬁﬁad oot a right to control, foa r'aae where the ur]:‘]ii
Jaraticn. not to execution against the body of his debt
within the Btate whose law attempts to absolve a confined j
solvent debtor from his obligation. 'When such a case arises,
will be considered.

It ia the opinion of the court, that the act of the Stale
New York, which is gmded by the defendant in this cause, ¢
ﬁu its attempts to discharge this defendant from the debt

decluration mentioped, is contrary to the constitution of th

United States, and that the plea is no bar to the action. (4 Whei

ton, p. 122.)

1816, MMILLAN v. M'NEILL. (4 Wieaton, p. 200,

H“,""'""" Eazoe to the District Court of Louisiana.

m,f This was a suit brought by M'Neill, the platatilf below

M'Nelll  against M‘Millan, the defendant below, to recover a sum o
money paid for the defendant’s use, under the following circam
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stances; M‘Millan, residing in Charleston, South Carolina, tran-
acting business there asa partnerof the house of trade of Sloane
& M*Millan, of Liw on the 8th of October and 9th of
November, 1811, imporied foreign merchandise, on which be
gave bonds al the costom house, with M*Neill and one Walto
as sureties. These bonds were payable the 8th of April, an
9th of May, 1812, and were paid, after suit and judgment, by
MtNeill, on the 23d of August and 23d of September, 1813,
Some time aflerwards, M'Millan removed to New-Orleans;
where, on the 23d of Augusl, 1815, the District Court of the
first district of the State of Louisiana, having previously taken
into consideration his petition, under a law of the State of Lou-
isiana, passed in 1808, praying for the bepefit of the cessio bo-
norvm, and a full apd entire release and discharge, as well inhis
person as property, fromall debts, dués, claims, and obligations,
then existing, due, or owing by him, the said M‘Millan, and it
having a]:_penrl:d fully and satisfactorily, that the requisite pro-
portion of his creditors, as well in pumber as amount, had ac-
cepted the cession of his goods, and had granted a full and en-
tire discharge, as well with respect to his person as to his fu-
ture effects, it was then and there ordered, adjudged and decreed,
by the said court, that the proceedings be homologated and con-
firmed, and that the said M‘Millan be acquitted, released, and
discharged, as well his person as his future effecls, from the
payment of any and all debts, dues, and demands, of wiatever
nature, due owing by him previous to the day of the date of
the commencement of said proceedings, to wit, 'previous to the
12th day of August, 1815. The house of trade of Sloane &
M*Millan, of Liverpool, having failed, o commission of bank-
Qplcy iseued against both the partners in England, on the 28th
September, 1812, axd on the 28th of November, 1812, they
both obtained certificates of discharge, signed by commis-
sioners, and sanctioned by the requisite proportionof creditors
in I.'ll.l:::iler and value, and confirmed by the Lord Chancelor of
Great Britain, according to the bankrupt laws of England. On
the 1st of July, 1817, the present suit was instituted by M*Neill,
describing himself as a citizen of South Carolina, against
M+Millan, described as a eitizen of Louoisiana, in the District
Court of the United States for the district of Lovigiana, (hav-
ing Circuit Court powers,) to recover the sum of 700 dollars,
which M!Neill had paid, under the judgments on the costom
house bonds, in South Carolina. To this suit M*Millan pleaded
in bar his certificates, under the Louisiana and English bank-
rupt laws; to which plea the plaintiff below demurred, the de-
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1819  fendant joined in demurrer, and the court gave judgment fa
——r=— plaintiff; from which judgment the cause was brought, by

MMillan  of error, to this Court.

MNeill. Mr. Chief Justice MarsaaLt delivered the opinion of
Court, that this case was pot distinguishable in principle |
the preceding case of Sturges v. Crowninshield. bat
circumstance of the State law, under which the debt was
tempted to be discharged, having been passed before the «
was contracied, made no difference in the application of
Erinc:iple_ And that asto the certificate under the Eng

ankrupt laws, it had frequeatly been determined, and was v
setiled, that a discharge under a foreign law, was no bar ta
®ction on a contract made in this country.

 Judgment affirmed

= wd  The case next claiming our attention is that of *The F
Mechanics’ Mers and Mechanics® Bank of Penpsylvania v. Smith. § Wh
Bank of tom, 131,

Pean. This was an action of assumpsit brought by the plaintiffs
gmyh,  ©rror, inthe Supreme Court of the commonwealth of Penos;
\eow. Vamia, against the defendant iu error as endorser of a promiss

note made at Philadelphia, by one Edward Shoemaker, |
6ith June, 1811, for $£500,pn able in six months afterdat

' and endorsed by the defendant to the plaintiffs at the same plad
on the same day.—The declaration was in the usual form, ar
the defendant pleaded, that on the Sth day of September, 181!
he was a citizen of the said commonwealth, residing in the cit
and county of Philadclﬁhil, and having resided there for mor
than two years before that time, and that being such citizenan
_resident, he, the defendant, in conformily to the act of the legis
lature of Pennsylvania, passed 13th March, 1813, entilled “A
Act for the reliel of insolvent debtors residing in the eity am
.county of Philadelphia,” did on the 8th Seplember, 1812, mak:
application to the commissioner appointed by virtue of said act
for the benefit thereof, and was duly discharged under said act
baving fully complied with all its requisitions.—That the com-
missioners gave him a certificate to that effect.  The plea alsc
averred, that the cause of aclion arose in the city and county ol
Philadelphia, from contracts made within the satne, and that the
- plaintiffs and defendants were at the time the said contracts were
made, and at the time the causes of action oecurred, and at the
time the said act passed, citizens of the state of Peansylvania,
and _still continued to be citizens thereof—To this plea there
was @ demurrer and judgment being rendered thereon for the




ON INSOLVENCY.

defendant, the cause was brought by writ of ervor 1o this court.

At February term, 1821, Chief Justice MansnarL delivered
the opivion ufy the court, that this case was not distinguishable
from its former decisions on the, same subject, except by the cir-
cumstances, that the defendant in the present case, was a citi-
zen of the same state with the plaintiffs, at the time the contract
was made in that state, and remained such at the time the suit
wis commenced in its courts. But that these facts made no dif-
ference in the cases—The constitution of the United States was
made for the people of the whole ugion, and is equally bindigg
upon all the courts and all the citizens.

Judgment accordingly reversed,

Th of LB 12 Wheaton, 213 has besn more elaborate-
Iy dts:m. nm:: :lh'.?l::a::'u variant opinions from the several judges,
of the Supreme Judicial Tribunalof the Union, than any other case en the
subject of insolvency, which bhas yet sceurred.
Ospen, Plaintiff in Error, againgt Sauwoess, Defendant m
Error. (12 Whealon, page 213.)
ERROR to the District Court of- Louisiana.

This was an action of assumpsit, brought in the Court below
by the defendant in error, Saunders, & citizen of Kentucky,
?niut tlmlainr.iﬁ' in error, Ogden, a citizen of Louisiana,

ha plaintiff below declared upon oertain bills of exchangs,
drawn on the 30th of Seplember, 1806, by one Jordon, at Lex-
ington, in the State of Kentucky, upon the defendant below,
Ogden, in the city of New-York, (the defendant then being a
citizen and resident of the State of New-York,) accepted by
him at the city of New-York, and protested for non-payment.

The defendant below pleaded several pleas, among which
was & certificate of discharge under the act of the legislature of
the State of New-York, ril 3d, 1501, for the relief of in-
salvent debtors, commonly called the three-fourths act.

The jury found the facts in the form of a special verdict, on
which the Court rendered a judgment for the plaintiff helow, and
the cause was brought by writ of error before this Court.  The

tion, which arose under this plea s to the validity of the

w of New-York as being repugnant to the constitution of the
United States, was argued at February term, 1824, by Mr,
Clay, Mr. D. B Ogden, and Mr. Haines, for the plaintiff in er-
ror, and by Mr. Webster and Mr. Wheaton, (or the defendant in
error, and the cause was continued for advisement until the pre-
sent term, I was aghio argued at the present term, (in com-
sexion with several other causes standing on the calewdar, and
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involving the geperal question of the validity. of the
bankrupt, or insolvent laws,) by Mr. Webster and Mr. FFi
inst the validity, and by the (Mr. Wirt) JH Ge
ﬂ: E. Letingsion, Mr. D, B. Ogden, Mr. Jones, and Mr. £
som, for the validity,
The learned judges delivered their opinions as follows:
Mr. Justice %h’ammﬁmn. The first and most imp«
point 1o be decided in this cause turns essentially upon the
tion, whether the obligation of a contract is impaired by a |
hnnlu:rupt or insolvent law, which discharges the person anc
future acquisitions of the debtor from his hability under a
tract entered into in that State after the passage of the act?
This question has never before béen distinctly presente
the consideration of this Court, and decided, although it
been posed by the judges of a highly redpectable S
ﬂnurt,!ftul'ﬂit it was IJichili inglhe cose ::-i'E Mim. MY
4 Wheat. Rep. 209.) That was the case of a debt contrac
of two citizens of South Carolina, in that State, the discha
which had a view to no other State. The debtor afterwa
removed to the territory of Loulsiana, where he was regula
discharged, as an insolvent, from all his debts, under an act
the legislature of that State, passed prior to the time when 1
debt in question was contracted. To an action b tby1
creditor in the District Court of Louisiana, the defendant ple
in bar his discharge, under the law of that territory, and it w
contended by the counsel for the debtor in this rt, that t
law under which the debtor was discharged, having passed b
fore the.contract was made, it eould not be said to impair |
obligation. The cause was argoed on one side only, and it wou
seem from the report of the case, that no written opinion wi
prepared by lhe%gurt, The Chief Justice stated that the ei
cumstance of the state law, under which the debt was attemp
ed 1o be discharzed, having been passed before the debt we
contracted, made no difference in the application of the princ
ple, which had been asserted by the Court in the case ufpn&u:
ges v. Crowninshield. The correctness of this position is believe
to be incontrovertible. The principle alluded to was, that
State bankrupt law, which impairs the obligation of a contrac
is unconstitutional in its application to such contract. In tha
case It 8 true, the contract preceded in order of {ime the act o
assembly, under which the debtor was discharged, although i
was not thought necessary to notice that circumstance in the
opimon which was pronounced. The principle, however, re.
maived in the opmion of the Court, delivered in M Millon v
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JH Nell, unaffected by the circumstance that the law of Loulsi-
mna preceded g contract made in another State, since that law,
haring no extra-territorial force, never did at any {ime govern
or affect the obligation of such contract. It could not, therefore
be correctly said to be prior to the contract, in reference to its
obligation, since if, upon legal principles, it could affect the con-
tract, that could not happen until the debtor became a citizen of
Louisianz, and that was subsequent to the contract. But 1 hold
the principle to be well established, that a discharge under the
bankrupt laws of one government, does not affect contracts
made or to be executed under another, whether the law be prior
or subsequent in the date to that of the contract; and this I take
to be the only point really decided in the case alluded to. Whe-
ther the Chiefl Euulim was correctly understood by the Report-
er, when he is supposed to have said, “that this case was not
distingui in principle from the preceding case of Stur,

v. Crowninshield,” it is pot material at this time to inquire, §:
cause I understand the meaning of these expressions to go no
farther than to intimate, that there was no distinction between
the cases as to the constitutional objection, since it professed to
discharge a debt contracted in another State, which, at the
time it was contracted, was not within its operation, nor subject
to be discharged by it. The case now to be decided, is thatof
a debt cootrected in the State of New-York, by a citizen of
that State, from which he was discharged, so far as he consti-
tutionally could be, under a bankrupt law of that State, inforce
at the time when the debt was contracted. It is a case, there-
fore, that bears no resemblance to the one just noliced.

I come now to the consideration of the quesfion, which, for
the firat time, has been directly brought before this Court for
judgment. T approach it with more than ordinary sensibility,
ot unl{’m account of its importance, which must be acknow-
ledged by all, but of its intrinsic difficulty, which every step I
have taken in arriving at & conclusion with which my judgment
could in any way be satisfied, has convinced me attends it. 1
have examined both sides of this great question with the most
sedulous care, and the most anxious desire to discover which of
them, when , would be most likely to fulfil the intep-
tions of those who framed the constitution of the United States,
1 am far from asserting that my labours have resulted in egtire
success.  They have fe:d me to the only conelusion by which 1
can stand with any degree of confidence; and yet, I should be
dlmg';;lumm 1 t5 declare, from this place, that I embrace
1t without hesitation, and without a doubt of its corectness.

14
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The most that candour will permit me to say upon the su
is, that I see, or think 1 see, my way more clear on' the
which my judgment leads me to adopt, than on the other
it must remain for others to decide whether the guide I
chosen has been a safe one or not.

It has constantly appeared to me, throughout the differex
vestigations of this question, to which it has been my duty t
tend, that the error of those who controvert the constitutio
ty of the bankrupt law under a consideration, in its applics
to this case, if they be in error at all, has arisen from bot
tinguishing accurately between a law which impairs a contr

one which impairs its obligation. A contract is defined
all to be an agreement to do, or not to do, some particular
and in the construction of this agreement, depending essenti
upon the will of the parties between whom it is formed, we s
for' their intention with a view to fulfil it. Any law, then, wh
enlarges, abridges, or in any manner n:hnnﬁ: this intenti
when it is discovered, necessarily impairs cootract its
which is but the evidence of that intention. The manner,
the degree, in which this change is effected, can in no
influence this conclusion; for whether the law affect mm
the construction, the duration, the mode of discharge, or the e
dence of the agreement, it impairs the contract, though it m
not do 8o to the same extent in allthaau&pmodmueu. Thus
law which declares that no action shall be brought whereb
charge a person upon his agreement to pay the debtohmlL
or upon an agreement relating (o lands, thé same be r
duced to writing, impairsa contract made by parol, whether tl
law precede or follow the making of such contract and, if t
argument that this law also impairs, in the former case, the obl
gation of the contract, be sound, it must follow, that the statu
of frauds,and all other statutes which in any maoner medd
with contracts, impair their obligation, and are, consequently
within the operation of this section and article of the constin
tion. It will not do to answer, that, in the particular case pu
and in others of the same nature, there is no contract to impai
gince the pre-existing law denies all remedy for its enforcemen)
or forbids the making of it, since it is impossible to deny the
the parties have expressed their willin a form of a contract, not
wi ing the law denies to it any valid obligation.

This leads us toa critical examination of the particular phra
seology of that of the above section which relates to con
tracts, Itis a law which impairs the obligation of coatracts
and not the contracts themselves, which is interdicted It &
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not to be doubted, that this term, obligation, when applied to
contracts, was well coosidered and weighed by those who
framed the constitution, and was intended to convey a different
meaning from what the prohibition would have imported with-
out it. It 18 this meamng of which we are all in search.

What is it, then, which coostitutes the obligation of a con-
tract! 'The answer is given by the Chief Justice, in the case
of Sturges v. Grmﬁ:dd. to which I readily assent now, as
I did then; it is the law which binds the parties to perform their
agreement. The law, then, which has this binding obligation,
must govern and coatrol the contract in every shape in which
it is intended to bear upon it, whether it affect its validity, con-
struction, or discharge.

But the question, which law is referred to in the sbove defi-
nition, still remains to be solved. It cannot, for 2 moment, be
conceded that the mere moral law is intended, since the obligation
which that imposes is altogether of the imperfect kind, which
the E:.rtw.u to it are free to obey, or not as they please. [Itcan-
not be supposed, that it was with this law the grave authors of
this instrument were dealing.

The universal law of all civilized nations, which declare that

men shall that to which they have agreed, has been
ll_;.l]]l::ruwd ¥ the counsel who have this cause for the de-
ant in error, to be the law which is alluded to; and I have

o objection to acknowledging its obligation, whilst T must den
that it is that which exclusively governs the contract. It
is upon this law that the obligation which pations acknowl
to perform their compacts with each other is founded, and
therfore, feel no objection to answer the question asked by the
m mnu]—tehal. law "E"L is whicla :{maﬁmﬁeu: !lllm :ﬂhﬁgﬂtm
& COm tween Yirginia and Kentucky? by admitting,
that it is man::mm law of nations which requires them to
perform it. 1 admit further, that it is this law which creates the
obligation of a contract made upon a desert spot, where no mu-
nicipal law exists, and (which was another case put by the same
hbuu])wmnnlwhmh' contract, by the tacit assent of all nations, their

i s are authorized to enforce.

But can it be seriously insisted, that this, any more than the
moral law upon which it is founded, was exclusively in the con-
templation of those who framed this eonstitution? is the
language of this universal law? It is simply that all men are
bound to perform their contracts. The injunction is asabsolute
88 the contracts to which it applies, |t admits of no qualifica

107

1827.

L e W)
Ogden
Basnrlens,



DECISION OF THE SUPREME COURT

tion, snd no restraint, either as to its validity, constructo
d'lcium-a, further than may be necessary to develope the i
tion of the parties o the contract. And if il be true, that
is exclusively the law 1o which the constitution refers us, -
very apparent, that the sphere of State legislation u subj
connected with the contracts of individuals, would be abric
beyond what it can for 2 moment be beheved the sover
States of this Union would have consented to; for it would
found, upon examination, that there are few laws which cone
the general police of & state, or the government of its eitiz
in their intercourse with each other, or with strangers, wik
may not in some way or other affect the coniracts which tl
have entered into, or may thereafter form. For what are Ia
of evidence, or which concern remedies frauds and ]‘::Hm-im
laws of registration, and those which affect Jandlord tens
sales at auction, acts of limitation, and those which limit
fees of professional men, and the charges of tavern keepers, a
a multitude of others which crowd the codes of every Sta
bat laws which may affect the validity, construction, or dw
tion, or discharge of contracts? Whilst I admit, then, that t}
common law of nations, which has been mentioned, may for
in part the obligation of a contract, I must unhesitatingly insi
that this law i5 to be taken in strict subordination to the mur
cipal laws of the land where the contract is made, or is to |
executed, The former can be satisfied by nothing short of pe
formance; the latter may affect and control the validity, cor
etruction, evidence, remedy, performance and di of th
eontract. The former is the common law of all civilized n:
tions, and of each of them; the latter is the peculiar law of eact
and is paramount to {he former whenever they come in collisio
with each other.

It is, then, the municipal law of the State, whether that b
written or unwritten, which is emphatically the law of the con
tract made within the State, snd must govern it throughout
wherever ita performance is sought to be enforced.

It forﬁli.n my humble opimion, a part of the contract, and
travels with it wherever the parties to it may be found. It is
B0 regarded by all the eivilized nations of the world, &od is en.
I by the tribunals of those nations according to its own
forema, unless the parties to it have otherwise agreed, as where
the ¢antract is to be executed in, or refers to the laws of, some
wother than that in which it is formed, or where it is of
animmeoral character, or contravenes the mr_q of the sation to
svhose tribunals the appeal is made; in which latter cases, the



ON INSBOLVENCY.
remedy which the comity of nations affords for enforcing the

obligation of contracts wherever formed, 1s denied. Free from
these ohjections, this law, which accompanies the contract as
forming a part of it, is regarded and enforced every where, whe-
- ther it affect the validity, construetion, or discharge of the con-
tract. It is upon this principle of umversal law, that the dis-
charge of the contract, or of one of the parties to it, by the
bankrupt laws of the country where it was made, operates as a
discharge every where,

If then, it be true, that the law of the country where the con-
mtiumda,urtu]:aaxmutﬂd, forms a part of that contract,
and of its obligation, it woull seem to be somewhat of a sole-
cism to say, that it does, at the same time, impair that obliga-
tiom.

But, it is contended, that if the municipal law of the State
where the contract is so made, form a part of it, so does that
clause of the constitution which prohibits the States from pass-
ing laws to impair the obligation of contracts; and, consequent-
1y, that the law is rendered inoperative by force of its contrall-
ing associate,  All this 1 admit, provided it be first proved, that
the law so inco ted with, and forming a part of the con-
tract, does, in t, impair 1ts obligation; and before thiscanbe

oved, it must be affirmed, and satisfactorily made out, that if,

the terme of the contract, it agreed that, on thﬂhap?minguf

a certain evenl, as, upon the fulure insolveney of one of the tj:m:l‘-

ies, and his surrender of all his property for the benefit of hia

itors, the contract shall be considered as performed and at

an end, this stipulation would impair the obligation of the con-

tract. If this proposition can be successfully affirmed, 1 can

only say, that gm soundness of it is beyond the reach of my
mind to o . .

Again; it is ingisted, that if the lew of the contract forms a

g‘lof it, the law itsell cannot be repealed without impairing
obligation of the contract. This proposition | must
mitted to deny. It may be repealed at any time at the wm‘f
the legislature, and then it ceases to form any part of those con-
tracts which may aflerwards be entered into. The repeal is no
more void than a new law would be which operates upon con-
tracts to affect their validity, construction, or duration. Both
are valid, (if the view which I take of this case be correct,) as
they may affect contracts afterwards formed; but neither areso,
ifl?:gbmrupmexisfmg coutracts; and, in the former case, in
which the repeal contains no enactment, the constitution would
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forbid the application of the repealing law to past contracts,
to those only.

To illustrate this argument, let us take fourlaws, which eit
by pew enactments, or by the repeal of former laws, may
fect contracts ea to their validity, construction, evidence,
remedy. .

Laws against usury are of the first description.

A law which converts a penalty, stipulated for by the p
ties, as the only atonement for a breach of the contract, int
mere agreement for a just compensation, to be measured by 1
]eq;.l rate of interest, 18 of the second.

_The statute of frauds, and the statute of limitations, may
cited as examples of the two last.

The validity of these laws can never be questioned by tho
who sccompany me in the view which 1 of the questic
under consideration, unless they operate, by their express pn
visions, upon contracts previously eutered into; and even ghr
they are void only so far as they do so operate, because, in th:
case, and in that case only, do they impair the obligation ¢
those contracts. But if lﬁzy equally impair the obligation o
coatracts subsequently made, which they must do il this be th
operationof a bankrupt law upon such contracts, it would seen
to follow, that all such laws, whether in the form of new enact
ments, or of re ﬂi:ﬁ laws, producing the m]ml conse-

uences, are made void by the constitution; and yet the counse
the defendants in error bave pot ventured to maintair
s0 alarming a proposition.

If it be conceded that those laws are not repugnant tothe con-
stitution, o far as they apply to subsequent contracts, | am ye
to be instructed how to distinguish between those laws, and the
one now under consideration. How has this been attempted by
the learned counsel who have argued this cause upon the ground
of such a distinction?

They have insisted, that the effect of the law first supposed,
is to annihilate the contract in its birth, or rather fo prevent it
from having a legal existence, and, consequently, that there is
po obligation to be impaired. But this is clearly not so, since
it may legitimately avoid all contracts afterwards entered into,
:h‘mh reserve to the lender a higher rate of interest than this

w -8

validity of the second law is admitted, and yet this can
only be in its application to subsequent contracts; for it has mot,
uvfl think it cannot, for & moment, be maintgined, that a law
which, in express ‘terms, varies the construetion of an existing
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contract, or which, repealing a former law, is made to produce
the uumt:a effect, does not impair the obligation of that con-
tract.

The statute of frauds, and the statute of limitations, which
have been put as examples of the third and fourth classes of
laws, are also admitted to be valid, because they merel&mu—
cern the modes of proceeding in the trial of causes. The for-
mer, nu-p‘]alying a rule of evidence, and the latter, forming &
part of the remedy given by the legislature to enforce the o
gation, and likewise providing a rule of evidence.

All this I admit. how does it happen that thess laws,
like those which affect the validity and construction of con-
tracts, are valid as to subsequent, and yet void as to prior and
subsisting contracis! Forwe are informed h'ieﬂm learned judge
who delivered the opinion of this Court in the case of Sturges
v. Crowninshield, that, “if, in a State where six years may be
pleaded in bar to an sction of assumpsit, a law ahmnﬂ;idpeaa, de-
claring that contracts already in existence, not ba by the
statute, should be construed within it, there could be little doubt
of its unconstitutionality,”

It is thus most apparent, that, which ever way we turn, whe-
ther to laws affecting the validity, construction, or discharges of
contracts, or the evi or remedy to be employed in enforc-
ing them, we are met by this overruling and admitted disting~
tion, between those which operate Mmmulg, and those
which operate prospectively. In all of the law is pro-

mﬂdtﬂbevoilliu*he first class of cases, and not so in the

Let us stop, then, to make a more critical examination of the
act of limitations, which although it concerns the remedy, or,
if it must be conceded, the evidence, is yet void or otherwise,
a8 it is made to apply retroactively, or prospectively, and see if
it can, upon any intelligible principle, be distinguished from a
bankrupt law, when applied in the same manper? What is the
effect of the former? The answer is, to discharge the debtor
and all his future acquisitions ﬁﬂmmllm contract; because he
is permitted to I;;Iaa.d it in bar of any remedy which can be in-
stituted against him, and consequently in bar or destruction of
the obligation which his contract imposed upon him. What is
the effect of l‘dilnb;lﬁ under a bankrupt law? [ can answer
thia question in no other terms than those which are given to

the former question. If there be a difference, it is one which,
n the eye of justice at least, is more favoursble to the validity
of the latter than of the former; for in the one, the debtor sur-
renders every thing which he possesses towards the discharge
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IBR7.  of his obligation, and in the other, he surrenders nothing,
=== gullenly shelters himself behind a legal objection with whic

T

law has provided him, for the purpose of protecting bis per

Sampders. @nd his present, as well as his future acquisitions, against

performance of his contract.
Itis said that the former does not discharge him absolut

from his contract, because it leaves a shadow sufficiently s
stantial to raise a consideration for a new promise to pay. A
is not this equally the case with a certificated bankrupt, w

promises to pay a debt from which his certific:
had dise him? In the former case, it is said, the defe
dant must the statute in order to bar the remedy, and
exempt him from his obligation, And so, 1 answer, he mu
plead his discharge under the bankrupt law, and his conformi
to it, in order to bar the remedy of his creditor, and to secu
to himself a like exemption. 1 have, in short, sought in va
for some other grounds on which to Ciis-ﬁnguiﬁh the two law
from each other, than those which were suggested at the bar.
can imagine no other, and 1 confidently believe that none exis
which will bear the test of a critical examination.

To the decision of this Court, made in the case of Sturges v
Crowninshicld, and to the reasoning of the learned judge whe
delivered that opinion, I entirely submit; although 1 did mo
then, nor can 1 now bring my mind to concur in that part of i
which admits the constitutional power of the State legislatures
to pass bankrupt laws, by which [ understand, those laws which
discharge the Sermu and the future acquisitions of the bank.
rupt from his debts. [ have always thought that the power te

guch law was exclusively vested by the constitution in the
islature of the United States. But it becomes me to believe
that this opinion was, and is incorrect, since it stands condemn-
ed by the decision of a majority of this Court, solemaly pro-
nounced.

After making this acknowledgment, 1 refer again to the above
decision wil]:mglamn degree nfE;nﬁ&ema, inﬂgﬂun;rport of the
opinion to which 1 am now inclined to come, that a
law, which operates proapectively, or in so far as it does so ope-
rate, does not violate the constitution of the United States. It
is there stated, “that, until the power to pass uniform laws on
the subject of bankrupicies be exercised by Congress, the
States arenot forbidden to pass a bankrupt law, provided it con-
tain no principle which ?Hpa::u the tenth section of the first ar-
ticle of the constitution of the United States.” The question
in that case was, whether the law of New York, passed on
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the thirdof April, 1811, which liberates, not only the person of
the debtor, but discharges him from all liability for any debt
con previous, as well as subsequent to his discharge, on
his surrendering his property for the use of his ereditors, was a
valid law under the constitulion in its application to a debt con-
tracted prior to its passage? The Court decided that it was
not, upoa the single ground that it impaired the obligation of
that contract. And i it be true, that the States cannot pass a
similar law to operale contracts subsequently entered into,
it followys imevitably, either that they cannot pass such laws at
all, contrary to the express declaration of the Coart, as bhefore
quoted, or that such laws do not impair the obligation of con-
tracts subsequently entered into; in it isa self-evident pro-
position, that every contract that van be formed, must either

e mfuﬂw,uielaw;gdma which it ma t;aa.ﬂ'ucted. ]

ve, throughout the p ing part of this opinion, consi-
dered the municipal law of the country where the contract is

s incorporated with the contract, whether it affects its
validity, construction, or discharge. But I think it quite imma-
terial to stickle for this position, if it be conceded to me, what
can scarcely be denied, that this municipal law constitutes the
law of the contract so formed, and must govern it throvghout. |
hold the legal consequences to be the same, in which ever view
“the law, as it affects the, contract, is considered.

1 come now to a more particular examination and construction
of the section under which this question arises; and I am free to
scknowladge, that the collocation of the subjects for which it
provides, has made an irresistible impression upon my mind,
much stronger, I am persuaded, than 1 can find language to com-
municate to the minds of others. :

It declares, that *no State shall coin money, emit bills of cre-
ditor make any thing but 5;“'1“& silver coin a tender in payment
of, debta.” prohibitions, mssociated with the powers
Entaﬂ to Con “tg coin money, asd to regulate the value

reof, and of foreign coin,” most obviously constitute mem-

bers of the same family, being upon the same subject, and go- -

verned by the same policy.
This policy was, to provide a fixed and uniform standard of

value ﬁmu nited States, by which the commercial
and other between the citizens thereol, or between
them and foreigners, as well as the moneyed transactions of the
government, should be regulated. For it might well be aske
why vest in Congress the power to establish & uniform
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of value by the means pointed out, if the Biates might w=
same means, and thus defeat the uniformity of the standard
consequently, the standard itselfl? And why establish a stae
at all, for the governmeat of the various contracts which r
be entered into, if those contracts might afterwards be discl
ed by a different standard, or by that which is not money, u
the suthority of State tender laws? It is obvious, there
that these prohibitions, in the 10th section, are entirely hc
geneous, and are essential to the establishment of a wunil
ulmdm of value, in the formation and discharge of conir:
Itis for this reason, independent of the general phraseol
which is employei, that the prohibition, in regard to State
der laws, will admit of no constroction which would confin
to State laws which have a retrospective operation.

The next elass of prohibitions contained in this section, ¢
sists of bills of attainder, ex post fucto laws, and laws imp
ing the obligation of contracts.

re, too, we observe, as 1 think, members of the same fa
ity brought together in the most intimate connexion’ with ea
other, The states are forbidden to pass any bill of attaind
or ex post facto law, by which a man shall be punished crin
nally or penally, by loss of Tife, of his liberly, property, ors

tation, for an act which, at the time of its commission, vi
eted no existing law of the land. Why did the authors of il
constitution turn their attention to thia subject, which, at t!
first blush, would appear to be peculiarly fit to be left to tf
discretion of those who have the police and good governme
of the State under their management and control? The onl
answer to be given is, because laws of this character are
pressive, unjust, and tyrannical; and, as such, are condemned b
the univem'll sentence of civilized man. 'The injustice and Ly
ranny which characterizes ex post focto laws, consists altogethe
in their retrospective operations, which applies with equal foree
althongh not exclusively, to bills of attainder.

But if it were deemed wise and proper to prohibit State e
gislation as to retrospective laws, which concern, almost exclu
sively, the citizens and inhabitants of the particular State i
which this legislation takes place, how much more did it con-
cern the private and political interests of the citizens of all the
States, in their commercial and ordinary intercourse with each
other, that the same prohibition should be extended civilly to
the contracts which they might enter into?

If it were proper to prohibit a State legislature to pass a re-
trospective law, which should take from the pocket of oue of
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its own citizens a single dollar, as a punishment for an act which
wwas innocent at the time it was committed; how much more pro-
per was it to prohibit laws of the same charaeter precisely, whi

might deprive the citizens of others States, nng foreigners, as
well as citizens of the same State, of thousands, to which, by
their coniracts, they were justly entitled, and which they T}g’ht
possibly have realized but for such State interference! How
natural, then, was it, under the influence of these consideralions,
to interdict similar legislation in regard to contracts, by provid-
ing, that no State should pass laws impairing the obligation of

past contracts? It is true, that the two first of these prohibi- .

tions apply to laws of a criminal, and the last to laws of a civil
character; but if -] am correct in my view of the spirit and mo-
tives of these prohibitions, they agree in the principle which
suggested them. They are founded upon the same reason; and

" the application of itis at least as strong to the last, as it is to
the two first prohibitions,

But these ressons are altogether inapplicable to.laws of a
prospective character. There is nothing unjust or {yrannical in
pumishipg offences prohibited by law, and committed: in viola-
tion of that law. Rﬁ:br can it be unjust, or oppressive, to de-
clare by law, that contracts subsequently entered into, may be
di in a way different from that which the parties

ided, but which they kmow, or may know, are liable, un-
er certain circumstances, to be discharged in a manner contra-
ry tothe provisions of their contract. :

Thinking, as I have always done, that the power to pass
bankrupt laws was intended by the authors of the  coostitution
to be exclusive in Congress, or, at least, that they ted the
power vestad inthat body would be exercised, so umm]lytu
prevent its exergise b J;e States, it iz the more probable that,
in reference to all other interferentes of the State legislatures
upop the subject of contracts, retrospective laws were alope in
the contemplation of the Conveution. »

In the construction of this clause of the tenth seclion of the

constitution, one of the counsel for the defendants supposed

himself at libesty 2o to transpose the provisions contained in it,
as {p place the prohibition to pass laws impairing the obligation
of contracts in juxtaposition with the other prohibition to pass
laws making any thing but gold and silver coin a tender in pay-
ment of debts, inasmuch as the two provisions relate to the ni—
jeck of coniracts. '
That the derangement of the words, and even sentences of a
law, may sometimes be tolerated, in order to arrive at the appa-
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rent meaning of the legislature, to ba gaﬂmmﬂﬁ-mnﬂ:ﬂr
or from tb?enum accﬁmdnulaw, shall not deny
should deem it a very rule to adopt,in the construc-
tion of aninstrument so maturely considered 2a this constitutios
wubyﬂmun]' tened statesmen who framed it, and so severs
ly examined criticised by its o]}pﬂmnta in the numerous
tate conventions which finally adopted it. And if, by the cos- |
struction of this sentence, arra as it 18, or as the learned
muml would have it to b-e., it could have been made out that
wer 10 pasa ve]am rgmm,wﬂ&u—
to the States, it is’ mostwm:le | that not one voice was
rmml against the provision, in any of those conventions, by the
jealous advocates of State rights, nor even an amendment pro-
posed, to explain the clause, and to exclude a comstruction
which trenches bo extensively upon the sphere of State legidls-
tion.

But, although the tmnupmmm which is costended for may
be lﬂlﬂl’ﬂ.lﬁﬂ in cases where the obvious intention of the legisls-
ture can in'no other way be fulfilled, it can pever be admitted
in those where consistent meaning can be given to the, whole
clause as its authors thought proper to arrange it, and where the
only doubt is, whether the comstruction which the trans
countenances, or that which multa from the reading which the
legialature has thought proper to adopt, is most likely to falfl
thctu posed intention of alagialntum -Now, al itis

t:h:d mhlhmuniopﬁmdwlnwlfuft icular de-
mrrpnun WS Impairng tion
both of ﬂmm,m u:nul!;'iﬂJI mryvt,th;gapnnmple which “g]uvm
!.anhnfiham , clearly to be inferred from the snbjects with which
atmﬂummwﬂmll ether different; that of the first
rmm?'&an of a ujrutamf xing numﬁ:rrmatmdnrﬂ of value,
last, being founded on a denunciation of retros
pective laws. it is, therefore, the safest course, in my humble
opinion, to construe this clause of the section according to the
arrangement which the Convention h.as thought proper to make
of ita different provisions. To insist t.rnnanmun, with
& view to warrant one wnatrur:tmn than
little short, in my opinion, of a beggiag of lhuwhohquuuu
in mntrmrmr

But why, it has been asked, forbid the States to pass laws
making any thing but gold and silver coin a tender in ymest
of debts, subsequent, as well as' prior, wl:llw law
which authorizes it; and yet confine the prohibition to passlaws
impairing the obligation of contracts to past contracts, or i
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other words, to l‘:imbuimpthm.. when the consequence re-

m

, 1821,

_ sulting from each is the same, the latier being considered by the ————

counsel as being, in truth, nothing less than tender laws in dis-
guise. . '

An answer to this question has, in part, been anticipatéd b
some of the preceding observations. The power to pass hlnk{
rupt laws baviag been vested in Congress, either as an exclusive
power, or under the belief that it would certainly be exercised,
itis higdy probable that State legislation, u_pontiat subject was
pot within the mmﬂaﬁmnf the convention; or, if it Were, it
ia quite unlikely that the exercise of the power i:uy the State legis-
Iatures, would have been prohibited by the use of terms whu:b
I have endeavoured tnllhu? mbu?d“ p’.ﬂm ]am
to rate prospectively. For ihition: to
]awflﬂﬁnpmil:'ng mﬂmez, instead of the obligation of mutJ:t:
1 admit, that it would bave borne the construction which is cou-
tended for, since it is clear that the agreement of the parties in
the first case, would be impaired as much by a prior as it would
be by a subsequent bankrupt law, It has, besides, beenattempt-
Sion, irposed By the former probiiio, s be submligd
tion, im g former ition, might be submi to
by &m Whlls: the aiicniive oesention it the: Tuiiee would
bave hazarded, to say the least of it, the adoption of the con-
gtitution by the State conventions.

But an answer, atill more satisfactory to my mind, is this:
Tender laws, of the description stated 1n this section, are al-
ways unjust; and, where there is an existing bankrupt law at the
time the contract is made, they can seldom be useful to the
honest debtor. They violate the agreement of the parties to
it, without the semblance of an Hsslun for the measure, since

they operate, to di the r from his undertaking
upon tefms variant from those by which he bound himself, t0
injury of the creditor, and unsu , in many cases, by

the plea of necessity. They extand relief to the opulent debtor,
who does not stand in of it; as well aa to the one who is,
'I:Ld' often unevoidable, reduced m]ig\'ertjr,nnddiu-
bied from complying with his engagements. In relation to sub-
sequent contracts, they are unjust when extended to the former
class of debtors, and useless to the second, since they may be
relieved by enni'omingtuﬂm requisitions of the State bank-
rupt law, where there is one. Being discharged by this law
from all his antecedent debts, and having his future acquisitions
secured to him, an opportunity is afforded him to become once
more a useful member of society. :

Ogdn
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If this ¥iew of the subject be correct, it will be difficalt to
rove, that a prospective bankrupt law resembles, in any of its
ures, & law which should make any but gold and silver coin
oL
now conclude this opinion, repeating the a -
ledgement which candour compelled me to make in its com-

- mencement, that the guestion which I have been examining is

involved in difficulty and doubt. But if T could rest my op
nion in favour of the constitutionality of -the law on which
questidn arises, on no other ground tham this doubt so felt and
acknowledged, that alone would, in my estimation, be a satis-
factory vindication of it. Itis but a decent respect due to the
wisdom, the integrity, and the patriotism of the legislative body,
by which any law is passed, to presume in favour of its validity,
until its violation of the eonstitution is proved beyond all rea-
gonable doubt. This has always been the language of this
Court, when that subject has called for its decision; and 1 know
that it expresses the honest sentiments of each and every mem-
ber of this bench. 1 am perfectly. satisfied that it is entertained
by thosg of them from whom it is the misfortune of the majori-
gﬁlnfﬂwﬂourtmdiﬂ'crmthn present océasion, and that they
no reasonable doubt of the correctness of the conclusion to

which their best judgment has conducted them,

My opinion is, that the judgment of the Court below ought to
be reversed, and judgment given for the plaintiff in error.

Mr. Justice Jommsox. This suit was instituted in Louisiana,

-in the Circuit Court of the United States, by Saunders, the de-

fendant here, against Ogden, upon certain bills of exchaoge.
Ogden, the defendant there pleads, in bar, to the action, a dis»
charge obiained, in due form of law, from the Courts of the
State of New-York, which discharge purports to release him
from ail debts and demands existing against him on a specified
day. This demand is one of that description, and the act under
which the discharge was obtained, wasthe act of New Yark of
1801, a date long prior to that of the cause of action on which
this suit was instituted. The discharge is set forth in the plea,
and represents Ogden as “an insolvent debtor, being, on the day
and year therein after mentioned 'in;irimn,int’hm:itjm:lmmy
New-York, on execution issued against him on some civil ac-
tion,” &ec. It does not appear that any suit had ever been in-
stituted against him by this party, or on this cause of action,
prior to the present. The cause below was decided upon 2
special verdict, in which the jury find.
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1at. - That the acceptance of the bills on which the action was
instituted, was made by Ogden, in the city of New-York, on the
days they severally bear date, the said defendant then residing
in the city of New-York, and continuing to reside there until a
day not specified.

2d. That under the.laws of the State of New-York, m such

case provided, and referred to in the discharge, (which laws.

are specially fousd, &e. meaning the State 1aw of 1801, appli
utinl::‘e;u gmda for, and the defendant obtained, the dischag
hereunto annexed. . !
3d. That, by the laws of New-York, actions on bills of ex-
: change,n:;d acceptances thereof, are limited to the term of six
years;, and, -
4th, That at the time the said bills were drawn and aceepte
the drawee and the drawer of the same, were residents and citi-
ngﬂ oiij'atl!:e State of Kentucky. . ogaie
is state of facts the Court below gave j nt against
Ogden, the discharged debtor. S '
‘We are not in possession of the grounds of the decision be-
low, and it has been argued here, as having been given upon
the general nullity of the discharge, on the ground of s uncon-
stitutionality. But, it is obvious, that it might also have proceed-
m:lup]::nﬂ:usgmwd of its nullity, as to citizens of other States,
who have never, by any act of their own, submitted themselves
to the lex fori of the State that gives the discharge—consider-
ing the right given by the constitution o go into the Courts of
the Uniw? States upon any contracts, whatever be their lex loci,
a8 modifying and limiting the general power which States are
acknowledged to possess over contracts formed under control of
their pecaliar laws. i '
+ This question, however, has not been argued, and must not
now be considered as disposed of by this decision.
- 'The abstract question of the general power of the States to
pass laws for the relief of insolvent debtors, will be alone con-

sidered. And here, in order to ascertain with ision what

wa are to decide, it is first proper to consider what this Court
bas already decided on this subject. And this brings under re-
view the two cases of Sturges v. Crowninshield, and M Millan
v. M'Neill, adjudged in the year 1819, and contained in the
4th vol. of the Reports. If the marginal note to the report, or
the summary of the effect of the case of M Millanv. M NVeill,
presented & correct view of the report of that decision, it is ob-
vious, that there would remain very little, if any thing, for this
Court to decide. But by comparing the note of the Reporter
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with the facts of the case, it will be found that there is & gene-
rality of expression admitted into the former, which the case it-
self does not justify. The principle recognized and affirmed in

J Millan v. M Nl is one of umiversal law, and so obviows

and incontestible that it need be only understood to be assented
fo. It is nothing more than this, “that Snsoloend lows howe no
exira-tervitorial operplion wupon the contracis of other Stales; thal
the principle is applicable as well o the discharges given under the
laws of the Stales, as of foreign couniries; and thal the anterior or
posterior character of the low under which the discharge is given,
with reference 1o the date of the contract, makes no discrimination
tn the application of that principle.”

The report of the case of Siurges v. Crowninahicld needs also
some explanation. - The Court was, in that case, greatly divid-
ed in their views of the doctrine, and the judgment partakes &
much of a compromise, ag of nfq-aln.dj ication. The mino-
tity thought it better to yield something than risk the whole
And, although their course of reasoning led them to the general
maintenance of the State power over the subject, controlled and
limited alone by the oath administered to all their public func-
tionaries to maintain the constitution of the United States, yet,
es denying the power o act upon anterior contracts, could dono
harm, {:u in fact, imposed a restriction conceived in the true
‘spirit of the constitution, they were satisfied to acquiesce in i
provided the decision was so guarded as to secure the power
over posterior contracts, as well from the positive terms of the
adjudication, a8 from inference deducible the reasoning of
th?rgm of Sturges v. Crowninshield, then, :

£ case Y. inshizld, must, in its &
thority, be'limited to the terms of the certificate, and that cer-
tificate affirms to propositions. ’

1. That a State has authority to a bankrupt law, pro-
vided such law does not impair the obligation of contracts with-
in the meaning of the constitution, and provided there be no act
of in force to establish an uniform system of bank-
mpﬂtc A mnﬂilcﬁngfwgth &lﬂﬂh law. .

-2. That a law of thisdeseription, acting u ior contracts,
is a law impairing the uhhgmgu mm&u the mean-
ing of the coostitution. :

Whatever inferences or whatever doctrines the opinion of the
Ceurt in that case may seem to support, the concluding words
of that opinion were intended to control and to confine the #u-
thority of the adjudication to the limits of the certificate.
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1 should, therefore, have supposed, that the question of ex-

clusive power in Congress to pass & ﬁn

open; but it has been often glanced at in argument, and I have

no objection to express my individual opinion upon it. Not

haviog recorded my views on this point in this case of
irishield, [ avail myself of this oceasion to do so.

So far, then, am I from admitting that the constitution affords
any ground for this docirine, that I never had a doubt, that the
leading object of the constitution was to bring in aid of the States
a power over this subject, which their individual powers never
could attain to; so far from limiting, modifying, and attenuating
Icﬁ'giahti“ power in its known and ordinary exercise in favour

unfortunate debtors, that its sole object was toextend and per-
fect it, as far as the combined powers of the States, represent-
ed by the geseral government, could extend it. Without that
provision, no r would bave existed that could extend a dis-

charge beyond the limits of the State in which it was given, but '

with that provision it might be made co-extensive with the
United States. This was conducing to one of the great ends of
the conatitution, one which it never loses sight of i any of its

rovisio ns, that of making an American citizen as free in one

tate as he was in another. And when we are told that thisin-
strument is to be construed with a view to its federative objects,
1 nglclly’th“ this view alone of the subject is inaccordance with
ita federative character.

Another object in perfect accordance with this, may have
been that of exercising a salutary control over the power of the
States, whenever that power should be exercised without due
regard to the fair exercise of distributive justice. The general
tendency of the legislation of the States at that time to favour
the debtor, was a consideration which entered deeply into many
of the provisions of the constitution. And as the rof the
States over the law of their ive forums remained untouch-
ed by any other provisions of the constitution; when vesting in
Congress the power io pass a bankrupi law, it was worthy of
the wisdom of the Convention to add to it he power to make
that system uniferm and universal. Yet, on this subject, the use
of the term wniform instead of general, may well raise a donbt
whether it meant more than that such a law should not be par-
tial, but have an equal and uniform application in every part of
the Union. This is in perfect mnce with the spirit in
which various other provisions of the constitution are conceived.

For these two ohjects there appears to have been much rea-
Im:l'ur;;lﬂing this power in Congress: but for extending to the
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grant the effect of exclusivensss over the power of the Stat«
pears to me not only withoot reason, but to be repelle
weighty considerations.

1. 'ﬂm'ciunuthingwhinh,un the face of the comstit
bears the semblance of direct prohibition on the States t
ercise this r; and it would seem strange that, if s
prohibition been in the contemplation of the Conve:
when appropriating an entire section to the enumeration of
hibitions on the States, they had forgolten this, if they ha
tended to enact it.

The antithetical language adopted in that section, as to €
other subject to which the power of Congress had been
viously extended, affords a strong reason to conclude, that «
direct and express allusion to the power to pass a bankrupt
would have been here inserted also, if they had pot inter
that this power should be concurrently, or, at least, subordin
ly exercised by the States. It cannot be correct reasoning
rely upon this fact as a ground to infer that the prohibition ¢
be found in some provision not having that antithetical cha
ter, since this supposes an intention to insert the prohibit
which intention can only be assumed. Its omission is a
reason for forming no other conclusion than that it was purpc
ly omitted. But,

2 Itis insisted, that though not express, the prohibition is to
inferved from the m Congress to establish uniform Ia
oo the subject of plcies hout the United Stal
and that this grant, standing in connexion with that to establ
an uniform rule of paturalization, which is, in its nature, exc
sive, must receive a similar construction,

There are many answers to be given to this argument; a
the first is, that a mere grant of & State power does not, in itse
pecessarily imply an abandonment or relinquishment of the por
er granted, or we should be involved in the absurdity of
ing to the States the power of taxation, and Innlﬂherpm
ers ceded to th;}ﬁwﬂ government. But much less can su
a consequence follow from vesting in the general government
power na State possessed, and which, all of them combine
could not exercise to meet the end proposed in the constitutio
For, if every State in the Union were to pass a bankrupt law -
the same unvarying words, although this would, undoabtedly, b
an uniform system of bankruptcy in its literal sense, it would b
:{‘i’ from answering the grant to Congress. There woul

need some act of oF some treaty under sanctio
of an act of Congress, to give discharges in ooe Siate n ful
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operation in the other, Thus then, the inference which we are
called upon to make, will be found not to rest upon any actual
eession of State power, but upon the creation of a new power
which no state ever pretended to possess; a power which, so far
from necessarily diminishing, or impairing the State power over
the subject, might find its full exercise in simply recognizing as
valid, in every State, all di which th]f be hooestly ob-
tained under the existing laws of any State.
Again; the inference pro 16 Ve Gedusia) ik Bl grant
to Con 3 Will be found much broader than the principle in
which the deduction is claimed. For, in this, as in many other
instances in the constitution, the grant implies only the right to
assume and exercise o power over the subject. Why, then, should the
State powers cease before Congress shall have acted upon the sub-
Jeet? or why should that be converted into a present and absolute
rdiul.:clleu:inbmant of power, which is, in its nature, merely potential,
and dependant on the discretion of Congress whether and when,
o enter on the exercise of a that mmg:aﬂdn it?
Imtmnmtumhiuayahm tothe time w i t was
made, say if the situation of the le admitted of an aban-
donment of & power so familiar to the jurisprudence of every
80 universally sustained in its reasonable exercise, by the opinion
and practice of mankind, and so vitally important toa people over-
in debt, and urged to enterprise by the activity of mind
that is generated by revolutions and free
I will without confidence affirm, that the constitution had never
been adopted, had it then been imagined that this question would
ever have been made, or that the exercise of this power in the
States should ever have depended upon the views of the tribu-
nals to which that constitution was sbout lo give existence. The
argument proposed to be drawn from a comparison of this pow-
er with that of Congress over naturalization, is not a fair oge,
for the cases dte not parallel; and if they were, it is by no means
settled that the States would have been precluded from this pow-
er if Congress had not assumed jt. But, admitting, T
gratic, that they would, still there are considerations ing
o the one power, which have no application to the other.
ur foreign intercourse being exclusively committed to the
neral government, it s iarly their provigce to determine
who are entitled to the privileges of American citizens, and the
protection of the American government. And the citizens of
any one State being entitled by the constitution to enjoy the
rights of citizenship in every other State, that fact creates an
interest in this parlicular in each other’s acts, which does mot
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exist with regard to their bankrupt laws; since State acts of
turalization would thus be extra-ferriiorial in their operation,
have an influence on the most vital interests of other States.

On these grounds, State lawsof naturalization may be brou
under ove of the four heads or classes of powers precludec
the States, to wit: that of incompatibility; end on this gro
alone, if any, could the States be debarred from exercising 1
power, had Congress not proceeded to assume it. There
therefore, nothing in that argument,

The argument deduced the commercial character
bankrupt laws is still more unfortunate. It is but necessary
follow it out, and the inference, if any, deducible from it, will |
found to be direct and conclusive in favour of the Stute righ
over this subject.  For if, in consideration of the power veste
in Congress over foreign commerce, and the commerce betwee
the States, it was proper 10 vest a power over bankruptcit
that should pervade the States; it would seem, that by leavin
the regulation of internal commerce in the power of the States
it became equally proper to leave the exercise of this powe
within their own limits unimpaired.

With regard to the universal understanding of the America
people on this subject, there cannot be two opinions. If eve
contemporaneous exposition, and the clear understanding of the
contracting parties, or of the legislatin Ewar, (it is mo matter
in which llg'gt it be considered,) cou resorted to as the
means of expounding an instrument, the continuing and unimpair-
ed existence of this power in the States t never to E:va
been controverted. Nor was it controverted until the repeal of
the bankrupt act of 1800, or until a state of things arose in
which the means of compelling a resort to the exercise of this

the United States became a subject of much interest,
i to that period, the States remained in the peaceable
exercise of this er, under circumstances entitied to great
consideration. In every State in the Union was the adoption of
the constitution resisted by men of the keenest and most compre-
heasive minds; and if an argument, such as this, so calculated to
fasten on the minds of a peu!‘:iu, jealous of State rights, and
d@:pllir involved in debt, could have been imagined, it never
would have escaped them. Yet no where does it appear tohave
been ht of; and, after adopting the constitution, in every part
of the Union, we find the very framers of it every where among
the leading men in public life, and legislating or adjudicating
under the most solemn oath to maintain the constitution of the
United States, yet no where imagining that, in the exercise of
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this power, they violated their oaths, or transcended their rights,
Every where too, the principle was practically acquiesced in, that
Eaking areay the power to post a law on a particuler subject was equi-
valent to a repeal of existing laws on that subject.  Yet in no in-
stance was it contended that the bankrupt laws of the Statea
were repealed, while those on pavigation, commeree, the admi-
rality jurisdiction, and various others, were at once abandoned
without the formality of a repeal. With regard to their bank-
rupt or insolvent laws, they went on ing them into effect
and abrogating, and re-enacting them, without a doubt of thewr
full and unimpaired power over the subject. Finally, when the
bankrupt law of 1800 was enacted, the only power that seem-
ed interested in denying the right, to the States, formally pro-
nounced a full and absolute recognition of that right. It is im-
possible for language to be more full and explicit onthe subject,
than is the sixth section of this act of Con It acknow-
ledges both the validity of existing laws, and the right of pass-
ing fature lawa. The practical construction given by that act,
to the constitution is precisely this, that & amounis only to a
ight to aseure the power to legislale on the subject, and therefore,
or the existing Luce, only g0 far as they may
clash with the provisions of the act of Congress.  This construc-
tion was universally acquiesced in, for it was that on which
there had previously prevailed but one opinion from the date of
the constitution.
Much alarm has been expressed respecting the inharmonious
jon of so many systems, all operating at the same time,
t I must say that I cannot discover any real ground for these
:Epmhwlium. Nothing but a future operation is here contend-
for, and nothing is easier than to avoid those rocks and quick-
sands which are visible to all. Most of the dangers are imagi-
nmary, for the interests of each community, its respect for the
opinion of mankind, and a remnant of moral feeling which will
not cease 1o operate in the worst of times, will always present
important barriers against the gross violation of (}:n‘mipla. How
is the general government itself made up, but of the same ma-
terials which separately make up the governments of the

]

It is a very im t fact, and calculated to dissipate the
fears of mmqwmﬁmlj apprehended danger f'rﬁtl this
, that the powers mm&i and exercised by the States
r this subject did not compose any part of the grounds o
int by Great Britain, when Wm&m with our govern-

e

ment on the subject of violations ‘treaty of peace, Nor

4

!

125
1827
Ogion

L
Saunders.



4]

DECISIONS OF THE SUPREME COURT

in it immaterial as an historical fact, to show the evil ags
which the constitution really intended to provide a remedy.
deed, it s a solecism to Ilffpblc, that the permanent lavws of
government, particularly those which relate to the adminis
tign of justice belween individuals, can be radically unequal
even unwise. It is scarcely ever soin despolic goverments; mi
less in those in which the good of the whole is the predos
nating principle. The danger to be apprehended, is te
porary provisions and desultory legislation; and this seldom |
& view to future contracts.

At all evenis, whatever be the degree of evil to be produc
by such laws, the limits of its action are necessarily confined
the territory of those who inflict it. 'The ultimate object in d
nying to the States this power, would seem to be, to give tl
evil a wider range, if it be mbhi extending the benefit of di
charges over the whole of the Union. But 1t i3 impossible 1
m, that the framers of the constitution could have

exercise of this power as an evil in the abstract, else the
ould hardly have esgrafied it upon that instrument which wa
memtge;mtu&gnuﬂor;hhn]mmm public mo

And had they been so jealous of the exercise of this powe
im the States, it is not credible that they would have leil anim

ired those unquestionable powers over the administration o
Justice which the States do exercise, and which in their immo-
ral exercise, might leave to the creditor the mere shadow of
justice, The dﬂhtur‘sg‘l:m, no one doubts, may be exempied
from execution. But is high precedent for exempting his
lands; and public feeling would fully sustain an exemption of his
slaves. Whatis to prevent the extension of exemption, until
nothing is left but the mere mockery of a judgment, without
the means of enforcing its satisfaction?

Bat it is not only in their execution laws, that the creditor
has been left to the justice and honour of the States for his se-
curity.  Every judiciary in the Union owes its existeace to
some legislative act; what is to prevent a repeal of that act?
and then, what becomes of his remedy, if he has no access lo
the Courts of the Union? Or what is to prevent the extension
of the right to imparl? of the times to plead? of the interral
between the sittings of the State Courts? Where is the remedy
against all this? and why were not these powers taken also
from the Staies, if they could not be trusted with the subordi-
nate and incidental power here denied them? The truth is the
Convention saw all this, and saw the impoasibility of providing
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remedy for such mischiefs, if it was not to be found
niumnielym the wisdom and virtue of the State rulers, under
the salutary control of that republican form of government
which it tees to every State. Forthe foreigner and the
eilizons of other States, it provides the safeguard of a_tribunal
which cannot be controlled by State laws in the application of
the remedy; and for the protection of all, was in
oath which it requires to Pi:e administered 1o all the public fnc-
tionaries, as well of the States, as the United States. It may be
called the mhnsl&nw.plu of the constitation, to interfere aslit-
tle as possible between the citizen and his own State govern-
ment; and hence, with a few safeguards of a very general na-
ture, the e:ewhw:, legislative and judicial functions of the
States are left as they were, as to their own citizens, and as to
all internal concerns. It is not pretended that this discharge
could operate upon the rights of the citizenof any other State,
unless his contract was entered into in the State that it, or
unlesa he had voluntarily submitted himself to the 2: JSori of
the SBtate before the discharge, in both which instances he is sub-
jected to its effects by his own voluntary act.

For these considerations, I pronounce the exclusive power of
Congress over the relief of insolvents untenable, and the dan-
gers apprehended from the con doctrine unreal.

We will next inquire whether the States are precluded from
the exercise of this power by that clause in the constitution,
which declares that no State shall *“pass any bill of attainder,

e mfm law, or law impairing the obligation of contrects.”

is law of the State of New-York is to have
violated the obligation of a contract; by releasing Ogden from
a debt which he had not satisfied; and the decision turns upon the

qmatmn first, in what consists the obligation of a contract?
& whether the act of New-York will amount to a
mlahanoc[‘ at obligalion, in the sense of the constitution.
The first of these questions has been 8o often examined and
considered in this other Courts of the United States, and
#0 little progress has yet been made in thaprecmmun—
ing of the words “uh.{lgatmnof a contract,” that 1 should turn
in despair from the inquiry, were I not convinced that the diffi-
culties, the question are mostly factitious, and the re-
wilt of refinement and technicality; or of attempts at definition
made in terms defective bothin precision and comprehensive-
pess.  Right or wrong, I come to my conclusion on their mean-
ing, a8 1Pphediaumutor!mntm:u,thsmbjml now before
us, by a simple and short-handed exposition
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mﬂ.'&ﬁhtuﬂubﬁgntim are considered by all ethical writey
tive terms: Whatever 1 by my cootract give ano
a right to require of me, I by that lay myself under an obl
tion to yield or bestow, The obligation of every contract
then consist of that right or power over my will or acti
which I, by m mnmct,o&m another. And that ri
and power will be found to be measured neither by moral |
alone, nor universal law alone, nor by the laws of society alo
but by a combination of the three,—an operation in which
moral law is explained and .Fﬁg by the law of nature, 2
both modified and adapted to the exigencies of society by |
gitive law. The constitution was framed for society, and
advanced state of society, in which I will undertake to say th
all the contracts of men receive a relative, and not a positi
interpretation: for the rights of all must be held and enjoyed
subserviency to the of the whole. The Stale coostrw
them, the State applies them, the State controls them, and tl
State decides how far the social exercise of the rights they gi
us over each other can be justly asserted. 1 say the social e
ercise of these rights, because in a state of nature, they are
serted over a fellow creature, but in a state of society, over
fellow ecitizen. Yet, it is worthy of observation, how closel
the analogy is preserved between the assertion of these right
in a state of nature and a state of society, in their application t
the class of contracts under consideration.

Two men, A. and B, having no previous connexion with eact
other, (we may suppose them even of hostile nations,) are throw:
upon a desert 1sl The first, having had the good fortune o
procure food, bestows a part of it upon the other, and he con-
tracts to return an equivalent inkind. It is obvious here, that B,
subjects himself to something more than the moral obligation of
his costract, and that the law of nature, and the sense of man-
kind, would justify A. in resorting to any means in his er
to compel & compliance with this contract. Butif its ap-
pear that B. by sickneas, by accident, or circumstances be-
yomnd human control, however superinduced, could not possibly
comply with his contract, the decision would be otherwise, and
the exercise of compulsory power over B. would be followed
with the indignation of ind. He has carried the power
conferred oo him over the will or actions of another beyond
their legitimate extent, and done injustice in his turn. “Sunmum

jwm:;munuujm" L
The of parties, from the initiation to the consum-

mation of their rights, is exactly parallel to this in astate of
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society. With this difference, that in the concoction of their
contracts, they are cootrolled by the Jaws of the society of
which they are m ; and for the eanstruction and enforce-
ment of their contracts, they rest upon the functionaries of its
government. They can enter info no cgotract which the laws

of that community forbid, and the validity and effect of their

contracts is what the existing laws give to them. The remedy
is no longer retained in their own hands, but surrendered to the
commumty, to a power competent to do justice, and bound to

dischatge towels them the ackoowledged duties of govern-

ment to society, according to received principles of equal jus-
tice. The public duty, in this respect, ia the substitute for that
ight which they possessed in a state of nature, to enforce the
ment of contracts; and if, even in a state of nature, limits
were prescribed by the reason and nature of things, to the ex-
ercise, of individidal power in epacting the fulfilment of con-
tracts, much more will they be in a state of society. Foritis
among the dufies of society to enforce the rights of humanity;
and both the debtor and the society have their interestsin the ad-
ministration of justice, and in the general ; interests which
must ot be swallowed up and lost sight of while yielding atten-
tion to the claim of the creditor. The debtor may plead the
visitations of Providence, and the society has an interest in pre-
BEIVING & member of the community from despondency—
in relieving him from a hopeless state of prostration, in which
he would be useless to himself, his family, and the community.
When that state of, things has arrived in which the community
has fairly and l‘ui{z@dischargad its duties to the ereditor, and in
which pursuing the debtor any longer would destroy the one,
without benefitting the other, must always be a guestion to be
determioed by the common guardian of the rights of both; and
in this originates the power exercised by governments in favour
of imsolvents. It grows out of the administration of justice,
and is a necessary appendage o it.

There was a time whena different idea prevailed, and then it
was supposed that the rights of the creditor required the sale of
the debtor, and his family. A similar notion, now prevails on
the coast of Africa,and is often exercised there by brute force,
It 18 worthy only of the coantry in which it now exists,and of
that state of society in which it once originated and prevailed.

“Lez non cogil ad impossibilia,” is a maxim applied by law
to the contracts of parties in a hundred ways. And where is
the objection, in a moral or political view, to applying it to the

17
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axercise of the power to relieve isolverts? Itis in amnal
with this maxim, that the power to relieve them is exerci
end if it pever was imagioed, that, in other cases, this mna
violated the obligation of contracts, I see no reason why
fair, ordiary, and reasonable exercise of it in this insta
(should be subjected to that imputation. - >

If it be objected to these views of the subject, that they .
as applicable to contracts prior to the law, as to those poster
to it, and, therefore, inconsistent with the decision in the c:
of Sturges v. Crowninshicld, my reply, is, that L think this

jection to its correctness, I entertained this opinion the

have seen no reason to doubt it since. Bul if applicable
the caseof prior debts, multo fortiori, will it be so to those co
tracted subsequent to such law; the posterior date of the co
tract removes all doubt of its being in the fair and unexceptio
wble admimistration of justice that the discharge iz awarded.

I must not be understood here, as reasoning upon the assum}
tion that thk remedy is grafted into the contract. 1 hold th
doctrine untenable, and infinitely more restriclive on State pow
er than the doctrine contended for by the opposite party. Sinee
if the remedy enters into the contract, then the States lose al

er to alter their laws for the administration of justice, Yet
mely admit, that the remedy enters into the views of thi
g&ﬂiu when contracting; that the constitution pledges th
tates to every creditor for the full, and fair, and candid exer
cise of State power to the ends of justice, aocording to its or
dinary administration, uninflucnced by views to lighten, or les-
sen, or defer the obligation to which each contract farly and
legally subjects the individual who enters into it. Whenever
an individual enters into.a costract, T think his assent is to be
inferred, to abide by those rules in the administration of justice
which belong to the jurisprudence of the country of the con-
tract. And when compelled to pursue his deblor in other
States, he is equally bound to in thie law of the forum
to which he nﬂ:jar.u himself. uﬂn law of the contract remains
the same eveéry where;and it will be the same in every tribunal;
but the remedy necessarily varies, and with it the effect of the
constitutional pledge, which can only have relation to the laws
of distributive justice known to the policy of each State seve-
rally. It is very true, that inconveniences may occasionally
gmwmt of irregularities in the administration of justice by the
tates. But the citizen of the same State is referred to hos -
fluence over his own institutions for his security, and the citi-
zens of the other States have the institutions and powers of the
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'ﬁ:BI“ﬂ] government to Tesort to. And this is all the security 1837
constitution ever intended to. hold out against the undue ex~  sweow—
ereise of the power of the States over their own contracts,end ~ Ogdea
their own iunqirudeuue. _ _ ; T.
. But, since a knowledge of the laws, policy, and jurispru- -
dence of a- Siate, is necessarily impoted to every one entering
into contracts within its jurisdiction, of what surprise can he
complain, or what vidlation of public faith, who stil enters into
contracts under that knowled It is no reply to urge, that, at
the same time knowing of the conatit_uliun,Phe had a night tp
suppose the discharge void and inoperative, since this would be
but speculating on a legal opiniop, in which, if he proves mis-
taken, he bas still nothing to complain of but his own temerity,
and concerning which, all that come after this decision, at least,
cannot complain of being misled by their ignorance or misap-
hensions. Their koowledge of the existing laws of the
tate will henceforward be unqualified, and was so, in the view
of the law, before this decision was made.
- It is now about t?vi:lt;e or fcu?u&u&n:}m since I&-?F{I;H naﬂeL:I
upon, on my circuit, in the case o lunonge & Co. v. L.
JE:‘:EL, to review all this doctrine. ‘The cause was ably argued
by geotlemen whose talents are well known in this capitol, and
the opinions which [ then formed, I have seen o reason since
to distrust, _ - _
It appdars to me, that 4 great part of the difficulties of the
caunse, arise from not giving sufficient weight to the general in-
tept of this clause in ghe constitution, and subjecting it to a se-
vere literal comstruction, which would be better adapted to spe-
cial pleadings. :
By classing 'bills of attamder, ez post facio laws, and laws
impairing the obligation of contracts together, the geoeral in-
tent becomes very apparent; it is a general provision against
arbitrary and tyrannical legislation over existing rights, whether
of person or property. It is true, that some confusion has arisen
from an opinton, which seems early, and without due expmina-
tion, to have found its way into this Courty that the phrase ‘ez
ii‘m Sfaeto,” was confined Lo Taws affecting criminal acts alone.
he fact, upon examination, will be found otherwise; for neither
u its signification or uses is it thus restricted. It applies 1o
civil as well as to criminal scts, (1 Shep. Touch 68.70. 73.)
and writh this enlarged signification attached to that phrase, the
E:;pm of the clause would be, “that the Stales shall pass no °
, allaching to the acls of individuals other effects” or conse-
quences than those altached to them by the lows existing b their
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date; and all contracts thus construed, shall beenforced accor
totheir just and reasonable prrport.” .

But to assign to coptracts, universally, -a literal purport,
to exact for them a rigid literal fulfilment, could not hawve i
the intent of the constitution. ‘It is repelled by a hundred
amples. Societies exercise a positive control as well over
inception, construction, and fulfilment of contracts, as over
form and measure of the remedy to enforce them.

As instances of the first, take the contract imputed to
drawer of a hill, or endorser of & note, with its modificatic
the deviations of the law from the literal contract of the part
to a penal bond, a mortgage, a policy of insurance, botton
bond, and various others that might be emumerated. And |
instances of discretion exercised in applying the remedy, ta
the time for which executors are exempted from suit; e
emption of members of legislatures; of judges; of persons :

ing Courts, or going to elections; the preferences given
the marshalling of assets; sales on credit for a present del
shutting of Courts altogether against gamisg debts and usurion
contracts, and above all, aets of Limilation. 1 hold it im
ble to maintain. the constitutionality of an act of limitation,
the modification of the remedy against debtors, implied in th
discharge of insolvents, is unconstitutional, 1 have seen no dia
tinction between Lhe cases that can bear examination.

Itis in vain to say that acts of limitation appertain to the re
medy only: both descriptions of laws appertain to the remedy
and exactly in the same way; they put a period to the remedy,
and upon the same terms, by what has been called, a tender of

money in the formaf nl;pha, and to ‘the advantage of the
insolvent laws, since if’ the debtor can pay, he has been made to
pay. ' But the door of justice is shut inthe face of the credi-
tor in the other instance, without an inquiry on the subject of
the debtor's eapacity to pay. And it is equally vain to say, that
the act of limitation raises a presumption’'of payment, since it
cannot be taken advantage of on the general issue, without pro-
vision by statute; and the only legal form of a ‘Fﬂ implies an
acknowledgement that the debt has not been paid:

Yet 8o universal is the assent of mankind in favour of limita-
tion acts, that it is the opinion of profonnd politicians, that no
nation could subsist without one. :

The right, then, of the creditor, to the aid of (he public arm
for the recovery of contracts, is not absolute and unlimited, but
may be modified by the necessities or policy of societiea And
this, together with the contract itself, must be taken by the indi-
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vidual, subject to such restrictions and conditions asare imposed 1827
by the laws of the r:unnt;g, The right $o pass bankrupt laws 18 b~
asserted by.every civilized nation in the world. And innowri-  Ogden
ter, I will venture to say, has it ever been suggested, thatthe g =
power of annulling such contracts, universally exercised under
their bankrupt or insolvent systems, involves & violatioh of the
obligafion of contracts. In international law, the subject ia
perfectly understood, and the right generally scquiesced in; and
yet the denial of justice is, by the same code, an acknowledged
causs of war, ; = ;

But, it is contended, that if the obligation of a conlract has
relation at 'all to the laws which give or modify the remedy,
then the obligation of a contract is ambulatory, and uncertain,
and will mean a different thing in every State in which it may be
necessary to enforce the contrat. *

‘There is no question that this effect follows; and yet, after
this concession, it will still remain to be shown how any viola-
tion of the obligation of the contract can arise from that cause.
It is a casualty well known tq the creditor when he enters into
the contract; and if obliged to prosecute his rights in another
State, what more can he claim of that State, than thatits Courts
ghall be to him on the same terms on which they are
open o individuals? It is only by voluntarily subjecting
lumself to the lex fori of a State, that he can be brought withia
the provision of its statutes in favour of debtors, since, in no
other instance, does any State pretend to a right to discharge
the contracts entered into in angther State. He who enters into
a ];ecu-mnr{ contract, knowing that he may have to pursue his
debtor, if he flees from justice, casts himself, in fact, upon the
justice of mations,

it bas also been urged, with an carmestness that could only
rmwed from deep canviction, that insolvent laws were tender
aws of the worst description, and that it is impossible to main-
tain the constitutionality of insolvent laws that have a future
operation, without asserting the right of the States to pass ten-
der laws, provided such laws are eohfined to a future opera-
tion,

Yet to all this there appears to be a simple and conclusive an-
swer, The prohibition in the constitulion to make any thing
but gold or silver coin & tender in payment of debis is express
and universal. The framers of the constitution regurdﬂd itas
an evil to be repelled without modification; they have, there-
fore, left nothing tobe inferred or deduced from construction on
this subject. But the contrary is the fact with regard to insol-
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1827 vent laws; it contains po express prohibition to pass such laws,
-~ and we are called upon here to deduce such a prohibition from
Oglen 5 clagse, which is any thing but explicit, and which-already has
viers, Deen judicially declared 1o embrace a great variety of other
subjects. The inquiry, then, is open and indi bie in rela-
tion to fnsolvent laws, prospective or retrospective, whether they
do, in the sense of the constitution, violate the obligation of
contracts? ‘There would be mich in the argument, if s Was
no express prohibition against passing tender laws; but with
such express prohibition, the cases have no apalogy. And, in-
dependent of the different provisions in the constitution, there
¥ a distinctlon existing between tender laws and insolvest laws
in their object and policy, which sufficiently ];uinta out the
principle upon which the cosstitution acts upon them as sevenl
end distinct; a ténder law supposes a capacity in the debtor to
pay and satisfy the debt in some way, but the discharge of an
ingolveat ia founded in his incapatity ever to pay, which inca-
Eacity is jodicially determived according to the laws of the
tate that it. The one imports a positive violation of the
contract, smce all contracts o pay, not expressed otherwise,
have relation to payment in the current coin of the country; the
other imports an impossibility that the creditor ever can fulll
the coatract, - :

_If it be urged, that to assume this impossibility ia itself anar-
bitrary act, that parties have in view something more than pre-
sent possessions, that they look to future acquisitions, that in-

. dustry, talents and integrity are as confidently trusted as pro-
perty itself; and, to release them from this liability, impairs the
obligation of contracts; plausible as the argument may seem, |
think the answer is obvious and incontrovertible, J

Why may nof the community set bonds to the will of the con-
tracting parties in this as in every other instance? That will is
controlled in theinstances of gaming debis, usurious contracts,
marriage, hrokage boods, and various others; and why may oot
the community also declare that, “look to what you will, oo
contract formed within the territory which we govern shall be
valid as against future acquisitions” “we have an interest in the
lﬂmm and services, and-families of this community, which
ehall not be superseded by individual views?” Who can doubt
the power of the State to prohibit her citizens from runaing in
debt altogether’ A measure a thousand times wiser than that
impulse to speculation and ruin, which has hitherto been com-
municaled to igdividuals by our public policy. And if to be

e
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Ernhihi!ad altogether, where is the limit which may not be set
oth to the acts and the views of the contracting parties? -
When congidering the first question in this cause, | took oc-
casion to remark on the evidence of contemporansons exposi-
tion deducible from well known facts. Every candid mi:g will
admit that this is a very different thimg from contending that the
frequent repetition’'of wrong will create a right. W proceeds
upon the presumption, that the cotemporaries of the constitu-
tion have claims to our deference on the question of right, be-
cause they had the best opportunities of informing themselves
of the understanding of the framers of the constitution, and of
the aense put upon it by the people when it was adopted by
them; and in this point of view it is obvious that the considera-
tion bears as strongly upon the second point in the cause as on
the first. For, bad there been any possible ground to think
otherwise, who oould suppose that such men, and so many of
them, acting under the most solemn oath, md generally acti
rather under a feeling of jeal of the power of the genera
government than otherwisze, would universally have acted upon
the conviction, that the power to relieve insolvents by a dis-
charge from the debt had not been taken from the States by the
article prohibiting the violation of contracts? The whole his
tory of the times, up to a time snbsequent to the repeal of the
bandkrupt law, indicates a settled knowledge of the contrary.
. If it be objected to the views which I have taken of this
subject, that imply a departure from the direct and literal
meaning of terms, in order to substitute an artificial or compli-
cated ition; my reply is, that the error is on the
dﬂqmmm, in cortice.  All the notions of so-
ciety, particularly in their jurisprudence, are more or less ‘arti-
ficial; our constitution no where speaks the language of men in
a state of nature; let any one attempt a literal exposition of the
hrase which immediately precedes the one under consideration,
mean “exT E'nl facio,” and he will soon acknowledge a fail-
ure, Orlet him refiect on the mysteries that hang around the
little slip of paper which lawyers know by the titleof a bail-
piece. The truth is, that even compared with the principles of
natural law, scarcely any contract imposes an obligation con-
farmableé to the literal meanipg of terms. Hewho enters intoa
contract to follow the plough for the year, is not held to its lite-*
ral ormance, Since many casualties may intervene which
would release him from the obligation without actual perform-
ance. There is a very striking illustration of this priociple to
be found in many instances in the books; 1 mean those cases in
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which parties are released from their contracts Ey 2 declaration

+of war, or where laws are passed readering that unlawful, even

incidentally, which was lawful at the time of the contract
Now, in both these instances, it is the government that puts ap
end to the contract, and yet no one ever imagined that it there-
by violates the obligation of a contract, -

It is, therefore, far from being true, as a general proposition,
“that a government necessarily violates the obligation of a_con-
tract, which it puts an end to without performance.” It is the
motive, the policy, the object, that must characterize the ]ﬁiﬂ-
lative sct, to affeet it with the imputation of violating the obli-
gation of contracts, -

o the effort to get rid of the universal vote of mankind in
favour of limitation acts, and laws against gaming, usury, mar-
riage, brokage, buying - and selling of offices, and many of the
same description, we have heard it argued, that, as to hmitation
acta, the creditor has nothing to complain of because time is al-
lowed him, of which, if he does not avail himself, it is his own
peglect; and as to all others, there is no contract * violated, be-
cause there was none ever incurred,  Bot it is obyious that this
mode of answering the argument involves a surrender to us of
our whole ground. It admits the right of the government to
limit and define the power of contracting, and the extent of the
creditor’s remedy against his debtor; to regard other rights be-
sides his, and to modify his rights s0 as to let ibem override es
tirely the geoeral interests of society, the intcrests of the com-

‘mupity itself in the talent and services of the debtor, the regard

due to his happiness, and to the claims of his family upon him
and upon the government. | _

No one questions the duty of the government to protect and
enforce the just rights of every individual over all within its
conirol. ' What we contend for is no more than this, that it s

equally the duty and right of governments to impose limits o

-the avarice and t]'rai::g of individualuﬂ so a3 not to suffer-op-

pression to be exercised under the semblance of right and jus-
tice. Itis true, that in the exercise of this power, gover-
ments themselves may sometimes be the suthors of oppressio
and injustice; but, wherever the constitution could impose limits
to such power, it has done so; and if it has not bee able to

* impose effectual and oniversal restraints, it arises only from the

extreme difficalty of regulating the movements of sovereign
er; and the absolute necessity, after every effort that cas
made to govern effectually, that will, still exist to leave some
space for the exercise of discretion, and the influcace of jue-
tice and wisdom,
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Mr. Justice Troweson, This action 'is founded -:Iﬂ mm;l.
bills of exchange, bearing date in September, 1806, drawn
J. Jordan, upunmﬂgdenfﬁw plaintiff in error, in favour Dfﬂmm{
ders, the desendant in error. The drawer and payee, at the
date of the bills, were citizens of, and resident in, Kentucky.
Ogden was a citizen of, and resident in, New-York, where
bills were presented, and accepted by him, but were not paid
when they came to maturity, and are still unpaid. Ogden sets

in bar of this action, his discharge under the insolvent law

u
uF,the State of New-York, passed in April, 1801, as one of the

revised laws of that State. Hie discharge wes duly obtained on
the 15th of April, 1808, he having assigoed all his property for
the benefit of his credilors; and having, 1n all respects, complied
with the laws of New-York for giviog relief in cases of insol-
vency. These proceedings, according to those laws, discharg-
ed the insolvent from all debis due at the tine of the assign-
ment, or contracted for before that time, thoqﬁl';p.ujrub]e after-
wards, except in some specified cases, which do not affect the
present question. From this brief statement it appears, that Og-
den, being sued upon his acceptances of the bills in question, &
contract was made, and to be execuled within the Stale of New-
¥York, and was made subsequen! to the passage of the law un-
der which he was discharged. Under these circumstances, the
ral question presented for decision is, whether this dis-
m can be set up in bar of the present ‘suit. It is not pre-
tended, but that if the law under which the discharge was ob-
tained, is valid, and the discharge is to have its effect according
to the provisions of that law, it is an effectual bar to any recov-
ery against Ogden. But, it is alleged, that this law is void un-
der the prohibition in the constitution of the United States, (art.
1. sec. 10.) which declares, that “‘no State shall pass any law
impairing the obligation of contracts.,” BSo that the inquiry
here is, whether the law of New-York, under which the dis-
charge was obtained, is repugnant to this clavse in the consti-
tution, and, upon the most mature consideration; 1 have arrived
at the conclusion, that the law is not void, and that the discharge
setup by the plainti¥ in erroris an eflectual protection agninst any

liability upon the bills in question. In considering this question, -

I have assumed, that the point now presenied 1s altogether ua-

decided, and entirely open for discussion. Although several cases

have been before the Court which may have a bearing upon

the question, yet, upon the argumont, the particular point pow

rised has been treated by the counsel as still open for decisign,
15
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and 50 considered by the Court, by permitting its discus:
Manghﬂmhwun&erwhinhﬂgdymmd' ed appe
by the record, to have been passed in the year 1801, yet, i
proper to notice, that this was a mere revision and re-enacto
of a law which was in force as early, at least, as from the y
1788, and which has continued in force from that time to
le., (except from the third of April, 1811, until the 14th

ebruary, 1812,) in all its material provisions, which have ¢
ban‘i:g;punthe resent question. To declare a law null a
void mhaﬂ;mufhm:,md thereby prostrate a syst
which hes been in operation for nearly forty years, onght to
called for by some urgent necessity, and founded upon reaso
and principles scarcely admitting of doubt. In unrmmofiu 5y
tem of government, we must expect that questions involving tl
jurisdictional limits between the gencral and State government
will frequently arise; and they are always questions of great di
licacy, and can mever be met without t‘eﬂing deeply and ser
sibly i with the sentiment, that this is the point upo
which the harmony of our system is most exposed to interrup
tion. Whenever such a question is presented for decision,
cannot better express my views of the leading principles whicl
ought to govern this Court, than in the language of the Cour
itsell in the case of Flefcher v. Peck (6. Cranch, 128.) “Th
question (says that Court) whether & law be void for its repug-
pancy to the constitution, is, at all imes, a question of much de-
licacy, which opght seldom or ever to be decided in the affirma-
tive in a doubtful case. The Court, when impelled by duty to
render such a judgment, would be unworthy of its station, could
it be unmindful of the solemn obligation which that station im-
ﬂm But, it is not on slight implication, and vague conjecture,

the :EE‘mlamm is to be pronounced to have transcended its

powers, its acts to be considered void. The ition be-
mefg:is mcl tnhuumd and the law ahug}dﬁhe thu;ﬂﬂ]c
J & clear and strong convictionof their incompatibilit
with cach other.” If such be the rule by which (he tzamina.
tion of this cnse is to be governed and tried, (and thatit is no one
can doubt,) I am certainly not prepared to say, that it is not,
at least, adov case, or that I feel & clear conviction that the
law in question is incompatible with the constitution of the
United States. i

In the discussion at the bar, this has rightly been considered
:Dznuhm relating to the division of power between the geveral

State governments. And in the consideration of all such

questions, it cannot be too often repeated, (although universally
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admitted,) or too deeply impressed on the mind, that all’ the
powers of the general governmept are derived aczleljr from the

constitution; that whatever power is not conferred by that -

charter, i8 reserved to the States respectively, or to the people.
The State of New-York, when the law in question was passed,
(for I consider this & mere continuation of the Insolvent Act of
e € rermret 1T il e nos TS Sl
ent ty [T T had BUrTEn-
" dered by the constitution of the United States, it still remains
in the State. And in this view, whether the law in question be
called a bankrupt or an insolvent law, is whﬂllg immaterial; it
was such a law that & sovereign State had aright to pass; and
the simple inquiry is, whether that right has been surrendered.
No diﬂ;mlli]' arises here out of any inquiry about expressor
implied powers granted by the constitution, If the States hayve
no authority to pass laws lilce this, it must be in consequence of the
express provision, “that no State shall pass any law impairing
the obligation of contracts.”

It is admitted, and has so been decided by this Court, that a
Btate law, dscharging insolvent debiors from their contracts,
entered into antecedent to the passing of the law, falls within this
g:m in the cosstitution, 13 voud, [n the case now befare

Court, the contract was made subsequent to the passage of
the law; and this, it is believed, forms a solid ground of distinc-
tion, whether tested by the letter, or the spiritand policy of the

ibition. It was notdenied on the argument, and, | presume,
cannot be, but that a law may be void in part and in part;
or, in other words, that it may be void, so far as it has a retros-
pective application to past contracts, and valid, as applied pro-
apectively to futare contracts. The distinction was taken by

Court in the third Cireuit, in the case of Golden v. Prince,

5 Hall's L. J. 502y and which, | believe, was the firstcase that

rought into discussion the validity of a Btate law analogous to
the one now under consideration. It was there held, that the
law was unconstitutional in relation to that particular case, be-
cause it im 'ndﬂzenbﬁgaﬁmnfthammt,br&w
the debtor from the payment of his debts, due or cont for
before the passage nﬁh& law. But it was admitted, that a law,
prospeclive inits operation, under which a contract afterwards
made might be avoided in a way different thai provided by the
pariies, would be clearly constitutional. And how is this dis-
tinction to be sustained, excepl on the ground that con are
dermed to be made in reference to the existing law, to ba
governed, regulated, and controlled by its provisions? As the

139
1827.
L
Tl

Sxumders,



o
16827,

Baundars.

DECISIONS OF THE SUPREME COURT

question before the Court was the validity of an insolvent law,
which discharged the debtor from all contracts, the distinction
must have been made in reference (o the operation of the dis-
clm'ge upon contracts ade before, and such as were made after
of the law, and is, therefore, a case bearing directly
upon the question now before the Court.  That the power given
by the constitution to Congress, to establish uniform laws on
*H:w subject of bankruptcies throughout the United States, does
raw the uuh;eu:t entirely from the States, is settled b
thnmufﬁm'guvﬂrmm (4. I-F.&mibp.lﬂh lI
is there expressly held, that “until the power to pass uniform
Laws on iha subject of bankrupicies is exercised by Congress,
the States are not forbidden to pass a bankrupt law, provided
it contain no principle which violates the 10th section of the
first article of the constitution of the United Statea™ And this
case also decides, that the right of the States to pass bankrupt
laws is oot ished, but 13 only suspended by the enactment
of a general ban tlaw by Congress, and thata repeal of that
law removes dm‘h:lnty to the mmn:meuf the power by the States,
80 thlglﬂ}agmaum nowW h-afnrelheﬂuuﬂ,llamrmwad down to the
inquiry, whether a State bankrupt law, operating prospec:
upon contracts made after its enactment, impairs the obliga-
tion of such contract, within the sense and u‘m.mngu[ the constite-
tion of the United States.

This clause in the constitution has given rise to much discus-
#ion, and great diversity of opinion has been entertained as to
its true interpretation. Its application to some casea may be
Fhuu and palpable, to others more doubtful, But, so far as re-

rticular question now under consideration, the
weight ai' icial opinions in the State Courts is altogether in
ﬁamur of the constitutionality of the law, so far as my emmma-
tion has extended. And, indeed, 1 am oot aware of a single
contrary opinion. (13 Mass, Rep, 1. 16 Johns. Rep. 233, 7
Johns, Ch. Rep. 299. 5 Binn. Hep. 264. 5. Hall's L. J. 520,
6th ed. 475, Niles’ Reg. 15th of September, 1521, Townsend v.

ln prmeadJ to a more particular examination of the lrue

of the clause “no Et&t@ shall pass any law impai

gation of contracts,” the inquirics wﬂ seem natural
Il"lll! are, what is a contract, what its obligation, and what IIII]'
be said to i impair it.  As to what constitutes a “contract, no di-
versity of opinion exists; all the elementary writers on the sub-
ject, sanctioned by judicial decisions, consider it briefly and
mm;lly an agreement in- which a competent party und e t0
do, or not 1o do, a particular thing; but all koow, that the
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does not always, nay, seldom, if ever, upon its face,
specify the full extent of the terms and conditions of the con-
tracl; many things are necessarily implied, and to be
by some rule not contained in the agreement; and this rule can
be no other than the existing law when the cootract is made, or
to be executed. Take, for example the familiar case of an
agreement 1o pay a certain sum of mooey, with interest. The
amount, or rate of such interest, is 10 be ascertained by some
standard out of the agreement, and the law presumes the parties
meant the common rate of interest establinﬁed in the country
where the contract was to be performed. This standard is not
looked to for the purpose of removing any doubt or ambiguity
nEuing on the contract itself, but to ascertain the extent of its
obligation; or, to put a case more analogous, & a statute
5 I%:ludenlnm ge:r:rnlly, that all contracts for 'xyment of
money should bear interest afler the day of payment fixed in
the contract, and a note, where such law was in force, shonld
be made payable in a given oumber of days after date. Such
note wwfd surely draw interest from the day it became payable,
although the note upon its face made no provision for interest
and the obligation of the contract to pay the interest would be
as complete and binding as to pay the principal; but such would
not be its operation without locking out of the instrument it-
self, to ﬂwogw which created the obligation to pay interest.
The same rule applies to contracts of every descriptior; and
ies must be understood as making their contracts with re-
to existing laws, and impliedly assenting that such con-
tracts are to be coostrued, governed, and controlled, by such
laws. Contracis absolute, and unconditional, upon their face,
are often considered subject to an implied condition which the
law establishes as applicable to such cases. Suppose a State
law should declare, that in all conveyances thereafter to be made,
of real estate, (he land should be held as security for the pay-
ment of the consideration 'money, and liable to be sold, in case.
default should be made in payment: would such alaw be uncon-
#titutional? And yet it would vary the contract from that which
was made by the parties, if judged of by the face of the deed
alone, and would be making a contract conditional, which the
parties had made absolute, and would certainly be impairing
such contract, unless it was deemed to have been made subject
to the provisions of such law, and with reference thereto, and
that the law was impliedly adopted as forming the obligation
and terms of the contract. The whole doctrine of the lez looi
is founded on this principle.
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The language of the Court, in the third Circuit, in the case
v. Burnell (1 Washington C. C. Rep. 3412: ]
very strong on this point. Those laws, say the Court, which in
any manner affect the contract, whether in its construction, the
mode of discharging ¥, or which control the ! i
the contract imﬁm, are essentially incorporated with the cos-
tract itself. The contract is a law which the parties impose
upon themselves, subject, however, to the paramount law—the
law of the country where the contract is And when to be
enforced by foreign tribunals, such tribunals aim only to give effect
to the contracts, according tothe laws which gave them validity.
8o, also, in this Court, in the case of Renmer v. the Bank of Colun-
bia, (8 W heat. 586.) the language of the Court 18 to the
same effect, and that we may look out of the contraet,
to any known law or custom, with reference to which  the par-
ties may be presumed to have contracted, in order to ascertam
their intention, and the legal, and binding force, and obli
of their contract. The Bank of Columbia v. Oakley, (4 Whea.
Rep. 235.) is another case recognizing the same pnn;i]:le, And
in the case of Dartmouth College v. Woodward, (4 Wheat. Rep.
695,) it 18 well observed by one of the judges of this Coun,

 “that all contracta recogmized as valid in any country, ob-

tain their obligation and construction jure loci confractus.”  And
this doetrine is universally recognized, both in the English and
American Courls,

I eontracts are not made with reference to existing laws, and
to be governed and regulated by such laws, the agreement o
parties, under the extended construction now claimed for this
nlau!n;fin the cma:iituﬁni;l, mayﬁmntmli: State Iawsr on the mlu:r-r

t, of contracts altogether. agreement for the sale
md 18 a contract, and if the agrengcm alone’ makes the coo-
tract, and it derives its obligation solely from such agreement,
wilhout reference fo existing law, it would seem to follow, that
any law which bad declared such contract void, or had denied
a remedy for breach thereof, would impair itz obligation. A
construction involving such consequences is certainly inadmis-
gible. Any contract not aawﬁmg by existing laws creates no

- civil obligation; and any contract discharged in the mode and

manner provided by the existing law where it wes made, can-
not, upon any just principles of reasoning, be said to impair such
contract.

It will, I believe, be found on examination, that the course of
legislation m some of the States between debtor, and creditor,
which formed the grounds of so much complaint, and which pro-
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some material part thereof, would seem to differ in degree only,
and not in principle; and if to have a retrospective operati
might well be considered as falling within the spirit and’ policy
of the prohibition.

In the case of Sturges v. Crowninshisld, the Court, in ex-
plaining the meaning of the terms “obligation of a contract,”
say, ‘A contract is an agreement in which a party under-
hﬂamd@mmlmﬂn,li:‘r?n:lumim. T‘hafxudlﬁim
fo orm his underiaking, this ir, of course, { ligation
qfﬁwﬂrﬁ. That is, as [ underltn.::% it, the low of the con-
tract forms is obligation; and il so, the contract is fulfilled, apd

its obligation discharged by mmp-lﬁn?l wilh whatever the ex-
suc

isting lew required in relation to contract; and it would
agem to me to follow, that if the law, looking luﬂm:mﬁﬂ
of the debtor's becoming unable to pay the whole debt, li

vide for his discharge on payment of a part, this would enter
into the law of the contract, and the obligation to pay would, of
course, be subject to such contingency.

It is unnecessary, however, on the presest occasioa, to at-
tempt to draw, with precision, the line between the right and
the remedy, or to determine whether the prohibition in the con-
stitution extends to the former, and oot to the latter, or whether,
to a certain extent, it embraces both; for the law in guestion
strikes at the very root of the cause of actiou, and takes away
- both right and remedy, and the question still remains, does the

rohibition extend to a State bankrupt or insolvent law, like
Ebe one in question, when applied to coutracts entered into sub-
sequent {o its passage. Wﬂolhur this is technically & bankrupt
or an insolvent law, is of little importance. lts operation, if
!"ilj.]:ili, is to discharge the ;ll_chtur abeolutel fmli.:a all future li-
bility on up his y, and, in that reapect, is a
e ebigpre S oy gt gkt v g S
land, where & bankrupt system is in operation. It is not, how-
ever, limited to fraders, but extends to every class of cjtizens;
and, in this respect, is more analogous to the English insolvent
laws, which only authorize the discharge of the debtor from
impri ent.

[ this provision in the coustitution was upambiguous, and its
meaning entirely free from doubt, there would be po door left
open for construction,or any proper ground upon which the in-
teation of the framers of the constitution could be inquired into:
this Court would be bound to give to it its full operation, what-
ever might be the views entertained of ita ex ¥- But the

19
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1627.  diversity of opinion entertained of its construction, will fa
“—————justify an inquiry into the istention, as well as the reason

Ogden  policy of the provision; all which, in my judgment, will w
Baunders, TRNE its being confined to laws affecting contracts made ante
deut to the of such laws. would appear to be
plain and na interpretation of the words, “no State sk
pass any law impairing the obligation of contracts.”

The law must have a present effect upon some contract
existence, to bring it within the plain meaning of the langua,
employed. There would be no propriety in saying, that a la
'u:lpuh'u:l, or in smy manner whatever modified or ajtgn:d, wh
did not exist. The most olivious and natural application of tt
words themselves, is to laws having a retrospective o i0
upon existing contracts; and this construction is fortified by th
associate prohibitions, “no State shalt pass any bill of attainder
ex ponl facio law, u:mw tke obligation of contracts.’
The two first are o ly restricted !u“f]t:r.ruapectiva laws
concerning crimes and penalties affecting the persomal security
of individuals, And no good reason is perceived why the las|
ehould not be restricted to retrospective laws, relating to private
rights growing out of the contracts of parties. The ope
vision is intended to protect the persom of the citizen
punishment criminally l{::l:u' any act not unlawful when commit-
ted; and the other to protect the rights of , 88 secured
'IH contracts sanctioned by existing laws. No one

at @ State legislature is under any restriction in declaring,

ively, any acts criminal which its own wisdom and pol-
icy may deem expedient. And why not apply the same rule of
construction and operation to the oiu provision relating to the
jhu of property? Neither provision can strictly be consider-
as introducing any new principle, but only for greater secu-
rity and safety to incorporate into this charter provisions ad-
mitted by all to be m:nonf the first principles of our government.
No State Court would, I presume, sanction and e Bn &r
Sacto law; if no such prohibition was contained in the con-
stitution of the United States; so, neither would retrospective
laws, taking away vested rights, be enforced. Such laws are
repugnant to those fundamental principles, wpon which every
just gystem of laws is founded. 1t is an elementary priociple
adopted and sanctioned by the Courts of justice in this country,
and in Great Britain, whenever such laws have come under cons
sideration, and yet retrospective laws are clearly within this
prohibition. It is, therefore, no objection to the view I have
taken of this clause in the constitution, that the provision was
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~wnnecessary. The t principle asserted, no doubt, is, as laid
‘down by the Court m v, Crouninshiold, the inviolability
of contracts; and this principle is fully maintained by confining
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the prohibition to laws affecting antecedent contracts. Itis the o oo

game principle, we find, cotem usly, (13th July 1787, 1
L U8 41%].}35501'@ by the.uﬁ Congress, in an ordinance for
the government of the territory of the United States north-
west of ﬁ miver Ghti]l:.ﬂ By ooe of the I:fndumanﬂl,:‘]d“ﬁclﬂ it
is provided, that “in the j i rights

it ﬂunrlemmd and +|i~|a-t:='ll‘ml that no law ought nvﬂrﬂq‘aﬁﬁ
made, or have force in the territory, that shall in any manner
whatever interfere with or affect private contracts or enm@-
ments, boma and without f] ? made,” thereby
pointedly making a distinction betweea laws ting contracts
antecedently, subsequently made; and such a distinction
seems to me to be founded upon the soundest principles of jus-
tice, if there is any thing in the srgument, that contracts are
mede with reference to, and derive their obligation from, the
existing law.

That the prohibition upon the States to pass laws impairing
the obligation of contracts is applicable to private rights miere-
ly, without reference to laws, was evidently the up-

ing of those distingui commentators on the consti-
tution, who wrote the Federalist, In the 44th pumber of that
work (p. 281.) it is said, that “bills of attainder, ez post fueto
laws, and laws impairing the obligation of comtracts, are con-
trary to the first principles of the social compact, and to every
principle of sound tion, The two former, are expressly
prohibiled by the declarations prefixed tosome of the State con-
stitutions, and all of them are prohibited by the spirit and
of these fundamental charters. Our own experience has t
us, pevertheless, that additional defences against these d
ought not 1o be omitted. Very ¥, therefore, have the
Convention added this constitutional Hai'ﬂil'lrk in favour of per-
sonal security end pricale rights” it beea sup that
this restriction had for its object the taling from the States the
right of passing insolvent laws, even when they went to dis-
the contract, it is a little surprising that no intimation of
its application to that subject should be found in these commen-
taries upon the constitution. And.it is still more surprising, that
if it had been thought susceptible of any such interpretation,
that no objection should bave been made in any of the Statesto
the constitution on this ground, when the ingenuity of man was
en the stretch in many States to defeat its adoption; and partic-
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1827.  ularly in the State of New York, where the law now in q

~e=——me tion was in foll force at the very time the State Convention 1
Ogden  deliberating upon the adoption of the constitution. But if
Saundery, Prohibition is confined to retrospective laws, a3 it paturally

it is not sarprising that it should have passed without |
Jection, as it is the assertion of a principle universally approv
It was pressed upon the Court with great confidence, and,
it struck me at the time, with much force, that if this restr
tion could not reach laws existing at the time the contract w
made, State legislatures might evade the ibition {ionmec
ately pr:nedlag&) to make an th'ln]gl'&hut gold and silver a tend:
in payment of debts, by making the law prospective in its
ration, and applicable to cootracts thereafter 1o be made.
on refiection, I think, nosuch consequences are involved. Whe
we look at the whole clause in which these restrictions are con
tained, it will be seen, that the subjects embraced therein an
evidently to be divided into two classes; the one of a public an
national character, the power over which is entirely take
away from the States; and the other relating to private and per
sonal rights, upon which the States may legislate under the re-
striclions specified. The former are, “no State shall enter into
any treaty, slliance, or confederation, grant letters of margue
I.Ij reprisal, coin money, emit bills of credit.” Thus far there
can be no question, that they relate to powers of & general and
national character. The next in order is, or “make any thing
but gold and nilver a tender in payment of debts,” thisis foond-
ed upon the same principles of public and uational policy, as
the prohibition to coin money and emit bills of credit, and 1s s0
eonsidered in the commentary on this clause in the number of
the Federalist I have referred to. It is there said, the power to
make any thing hut‘icellﬂ and silver a tender in payment of dehts,
ia withdrawn from the States, on the same principles with that
of issuing & paper currency. All these prohibitions, therefore,
relate to powers of a public nature, and are general and univer-
sal in their application, and inseparably connected with national
policy. The subject matter is entirely withdrawn from State
authority and State legislation, But the succeeding prohibitions
are of a different character; they relate mpeno;;? security and
E‘i‘ratﬂ rights, viz. or “pass any bill of attainder, ex pot facto
w, or law impairing the obligation of comtracts.,™ The soh-
jeet matter-of such laws is not withdrawn from the States; but
the legislation thereon must be under the restriction therein im-
. States may legislate on the subject of contracts, but the
ws must not impair the obligation of such contracts. A tes-
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der of payment necessarily refers to the time when the tender
is made, and has norelation to the time when the law authoriz-
ing it shall be passed, or when the debt was contracted. The
prohibition is, therefore, general and unlimited in its applica-
tion. [t has been urged in argument, that this prohibition to the
States to pass laws impairing the obligation of contracts, had in
view an object of great national policy, connected with the
power to regulate commerce; that the leading pu was 1o
take from the States the right of passing bankrupt laws. And

to illustrate and enforce this position, this clause has been colla-

ted with that which gives to Congress the power of passing
uniform laws on the subject of teies; and by transposi-
tion of the claose, the constitulion is made to read, Congress
ghall have power to establish oniform laws on the subject of
bankrupteies throughout the United States; but no State shall
pass any law impairing the obligation of contracts; and this
rruhibit'mu is made to mean, no State shall pass any bankrupt
aW.

No just objection can be made to the collocation, if the grant
of the power to Congress, and the th‘.bilinn in question to
the States, relate to the same subject matter, viz. bankrupt
lawe, But it appears to me very ditficult to maintain this pro.
position. It is, 1n the first place, at variance with the decision
in Sturges v. Crowninshield, where it is held, that this power is
not taken from the States absolutely, but only in a limited and
modified sense. And in the next place, it is not reasonable to
suppose, that a denial of this power to the States, would have
been couched in sech ambiguous terms, if, ns has been contend-
ed, the giving to Congress the exclusive power to pass bank-
rupt laws, was the great and leading object of this prohibition,
and the preservationof private rights followed only as an inci-
dent of minor importance, it is difficult to assign any satisfac-
tory reason, why the denial of the power to the States was not
«expressed in plain and unembigaous terms, viz. no State shall
pess any bankrupt law, This would have been a more natural,
and, certainly, s less doubtful form of expression; and, be-
sides, if the object was to take from the States altogether the
right of passing bankrupt laws, or insolvent laws having the like
eperation, why did not the denial of the power extend also to
waturalization laws? The grant of the power to Congress on
this subject, is contained in the same clause, and substantially in
the same words, “To establish an uniform rule of naturaliza-
tion, and uniform laws on the subject of bankruptcies through-
out the United States.™ 1f the authority of Congress on the
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subject of naturalization is exclusive, from the nature of the pov
why isit not, also, with respect to bankruptcies? Andif], in the
case the denial of the power to the States was necessary, it 1
unlly soin the other. [ cannot think, therefore, that the p
]E}itian 1o pass laws impairing the obligation of contracts, [
any reference to a general system of bankrupt or insolvent las
Such a system, established by the sovereign legislative pow
of the general, or State governments, cannot, in any just sen:
be said to impair the obligation of contracts. In every gover
ment of laws there must be a power somewhere to regula
eivil contracts; and where, under our r:IH.E‘m, is that power ves
ed? It must be either in the general or Stale government
There is certainly no such power granted to the general goverr
ment, and all power not granted is reserved to the States. Th
whole mlH']unt therefore, of the regulation of cootracts mus
remain with the States, and be governed by their laws respec
tively; and to deny to them the right of preseribing the term:
and conditions upon which persons shall be bound by their con-
tracts thereafter made, is imposing npon the States & limitation,
for which I find no authority in the constitution; and no contract
can impose a eivil obligation beyond that prescribed by the ex-
isting law when the contract was made; nor can such obligation
be impaired by controlling and discharging the contract accord-
ing to the !'lprovia&una of such law. Suppose a contract for the
payment of money should contain an express stipulation hﬁ:g
creditor toaccept a proportional part, in case the debtor should
become insolvent, and to discharge the contract, can there bea
doubt that such contract would be enforced? And what is the
Iaw in question but such coniract, when applied tothe undertak-
ing of %gﬂﬂn by accepting these bills, It is no strained con-
struction of the transaction, to consider the contract and the law
inseparable, when judging of the obligation imposed upon the
debtor; and, if nuf the undertaking was conditional, np:'?d the
holder of the bills agreed to accept a part incase of the inabili-
tyh&;lf the acceptor, by reason anhJ.n insolvency, lo pay the
whale.

The unconstitutionality of this law is said to arise from its
exempting the property of the insolvent, nequired after his dis-
charge, from the payment of his antecedent debts. A discharge
of the person of the debtor is admitted to be no violation of the
contract. If this objection is well founded,it must be on the
ground, that the obligation of every contract attaches upon the

y of the debtor, and any law exonerating it, violates this
obligation. Ido not mean that the position implies a lien by way

'x.i e e e [
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of morigage, or pledge, on any specific property, but that all
the property which' a debtor , when called upon for pay-
ment, is liable to be taken in execution to satisfy the debt, and
that a law releasing any portion of it imlgaiu the obligation of
the contract. The force and justice of this position, when ap-
plied to contracts existing at the time the law is passed, is not
now drawn in question. But its correctness, when applied to
contracts thereafter made, is denied. The mode, and manner,
and the extent to which property may be taken in satisfaction of
debts, must be left to the sound discretion of the legislature, and
regulated by its views of policy and expediency, in promoting
the general welfare of the community, subject to such regula-
tion. It was the policy of the common law, under the feudal
system, to exempt lands altogether from being seized, and ap-
ied in satisfaction of debis; not even possession could be taken
rom the tepant. There can be no natural right growing out of the
relationof debtor and creditor, that will give the latter an unli-
mited claim upon the property of the former. [t isa matter en-
tirely for the regulation of civil society; vor is there any funda-
mental principle of justice, mug out of such relation, that
calls upon roment to e the payment of debts to the
uttermost farthing which the debtor may possess; and that the
modification and extent of such liabilaty, is a subject within the
authority of State legislation, seems to be admitted by the unin-
terrupted exercise of it. 1 have not deemed it nec to look
into the statute books of all the Btates on this subjeet, but think
it may be safely affirmed, that in most, if not all the States, some
\imitation of the right of the creditor, over the property of the
debtor, has been established. In New-York, various articles of
personal property are exempted from execution. 1n Rhode lsland,
real estate cannot at all be taken on judicial for satisfac-
tion of & debt, so long as the body of the debtor is 1o be found
within the State; and Virginia has adopted Wiuh Ecmmu
of dﬁit‘ and a moiety only of the debtor’s d is deliver-
ed to the creditor, until, out of the rents and profits thereof, the
debtis paid. Do these statute regulations impair the obligation
of contracts? 1presume this will not be contended for; and yet
they would seem to me to fall within the principle urged on the
part of the defendant in error.

It is mo satisfactorily answer to say, that such laws relate to
the remedy. The principle asserted is, that the creditor has a
right to his debtor’s property by virtoe of the obligation of the
contract, to the full satisfaction of the debt; and if 50, a law,
which in any shape exempts any portion of it, must impair the
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1827. obligation of the contract. Such a limitalion and restric
‘s~~~ upon the powers of the State governments cannot, in my j
Ogden  ment, be supported, under the prohibition to pass laws amj
mn&m ing the obligation of contracts.
the letter of the constitution does not imperiously dem
a construction which denies to the States the power of pas:
insolvent laws like the one in guestion, policy and expedie
require a contrary construction. Although may be sc
diversity of opinion as to'the policy of establishing a gene
bankrupt system in the United States, yet it is generally ado
ted that such laws are useful, il not absolutely oecessary, in
commercial community. That it was the opivion of the fra
ems of the constitution, that the power to bankrupt lay
vught somewhere to exwst, is clearly inferrable from the grant
such power to Congress. A contrary conclusion would invaly
the greatest absurdity. The specific power, however, graote
to Congress, never did, nor never could, exist in the State
vernments, That power is 1o establish uniform laws on
wh{&dctuf bankruptcies throughout the United States, wrhic
could only be done by & government having co-extensive juris
diction. Congress ot having as yet deemed it expedient b
exercise the power of re-establishing & uniform system of bank
ruptcy, nﬂ'nn[s no well-founded argument against the expedien
cy or necessity of such a system in any particular State, A
bankrupt law is most necessary in 8 commercial community; ané
asdifferent States in this respect do not stand on the same foot.
hg;: gystem which might be adapted to one, might not suit all,
which would naturally present difficulties in forming any uni-
form system; and Congress may, as heretofore, deem it expedi-
ent to leave each State to establish such system as shall best suit
its own local circumstances and views of policy, knowing, at the
time, that if any great public inconvenience shall grow out of
the different State laws, the evils maliehe corrected by establish.
ing a uniform system, according to the provision of the coosti-
tution, which will suspend the State laws on the subject. If
such should be the views entertained by Congress, and induce
them to abstain from the excrcise of the power, the importance
to the State of New York,as well as other States, of establish-
ing the validity of laws like the one in question, is greatly in-
creased. The loog continvance of it there, clearly manifest the
views of the State legislature with respect to the policy and
expediency of thelaw. And I caonot but feel y im
, that the length of time which this law has been in maﬁ'
ted operation, and the repeated sanction it has received {rom
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every tof the government, ought tohave great weight
when judging of its constitutionality. -

The provisions of the G1st mi.hm of mﬂb“::ff't‘ixl: law of
1806, a to me to contain & clear expression opinion
of Cnngwu:fin favour of the validity of this, and similar laws

. in other States. It cahnot be presumed they were ignorant of
the existence of these laws, or their extent and operation. And,
hﬂw&lﬁ section expressly assumes the existence of suchlaws,
by declaring that this act shall not repeal or annul the laws of
any State pow in force, or which may be thereafier enacted for
the relief of Mmtdebm,ﬂ;apt 80 far as the same may
affect persons within the purvisws of the bankrupt aet; and even
with respect to. such persons, it provides that, if the creditors
ghall not prosecute a commission of bankruptcy within & limif-
ed time, they shall be entitled to relief under the State laws for
the relief of insolvent debtors. And what relief did such laws

ive? Was it merely from imprisonment only? Certainly not.
%w State laws here ratified and sanctioned, or, at least, some
of them, were such as had the full effect and ion of a
bankrupt law, to wit: to discharge the debtor absolutely from all
future ibility. It is true, if these laws were unconstitu-
tional and void, this section of the bankrupt law could give them
no validity. But it is not in this light the argument is used. The
reference 1 only to show the sense of Congress with
to the validity of such laws; and, if it is fair to presume
frem was acquainted with the extent and operation of these

aws, this clause is a direct affirmation of their validity. Forit
cannot be presumed that body would have expressly ratified and
sanctioned laws which they considered uncopstitutional.

In the case of Sturges v. Crowninshield, as [ have before re-
marked, it is said, that by this prohibition (Art 1. sec. 10.)in
the constitution, the Convetion appears to have intended to es-
tablish a great principle, “that contracts should be inviolable.”
This was certainly, though a great, yet not a new privciple. It
is & principle inherent in every sound and just system of laws,
independent of express constitutional restraints.  And if the as-
sertion of -this principle was the object of the clause, (as I think
it was, ) is it reasonable to conclude, that the framers of the con-
stitution supposed that a bankrupt or insolvent law, like the one
in question, would violate this principle? Canit be
that the constitution would have reserved the right, and impli-
edly enjoined the duty upon Congress to pass a bankrupt law, if
it had I'nlatn thought that such law would violate this great prin-
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ciplet I the discharge of a party from the performance of his

‘= pontracts, when he by misfortunes, become incapable of
Ogden  fulflling them, is ahv?;:-’ht{u of the eternal and unap?temhlc
Seunders. Principles of justice, growing out of what bas been called at

m—b;,thau i ]a:;-mh:::‘.l be, that & w;r, drm:gg!-lfw
it ; y recogmeed and reperved 1o oar
constitetion? gsﬂ:inl;nut. And is the discharge of a coe
tract any greater violation of those sacred principlesin & State
legislature, than in that of the United States? No such distine-
tion will be ed. Buta baokrupt or insolvest law in-
volves BO vioktion of the great principles of justice, and
this is not the light im which it always has been, and onght o
be, considered. Smch law, in its principle and object, has in
view the bmalhusztihﬁahtnr and ereditor, amd is no more
than the exercise of the sovereign legislative power of the
Mj‘ﬁumﬁawudehmﬁwﬁm,mm neces-
ity, and unforeseen misfortunca, have rendered him inca
le of performing them; and whether this power ia to be
exercised by the States imdividually, or by the United States,
cap make no difference in principle. In a governmest like ows,
where soverei to a modified extent, exists both in the
Swten, aud in niﬁadﬁute:f pﬁ;ﬂﬁ!ﬁ{ggﬂﬁmim
constitution, a mere question iency, where
thiz power should be exercised; and there can be no questios,
but g0 far as respects a bankrupt law, properly
the power ought to be exercised by the general government.
1s naturally connected with commerce, and should be oniform
throughout the Upited States. A bankrupt system desls with
commercial men, bat this affords no reason why a State should
not exercise its sovereign power in relieving the necessities of
mens who do ot fall within the class of traders, and who, from
like misfortupe, have become incapable of performing thew
Withou the constitutional power of Congress
ithout joni constituti 0 to
extenda pthL:Fhlll classes of debtors, the expediency
of such 2 measure may well be doubted. There is not the same
necessity of uniformity of system, as to other classes than traders,
their dealings are generally local, and different considerations of
icy may influence diﬂ'erl:m Etam ﬁhaggmt; mmdm
ongress a bankrupt law con to tra itw
leave the Pu:gi-mnt]nw of New-York in force as to otherclasses
of debiors, subject to such alteration as that State shall deem ex-
ient.

Upon the whole, therefore, it having been setiled by this

L
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Court, that the States have a right to pass bankrupt laws;
ded they do not violate the pﬁhumpu ibet imnpairing m
ligation of coniracis; and believing, es 1 do, for the reasons 1
have given, that the insolvent law in quesion by which  deblor
obtains a discharge from all future responsibility, contiectd
entered into after the passage of the law, .m’m his dis:
charge, does not impair the obligation of his contraets; 1 am of
opinion, that the judgment of the Court below ocuglit to be re-
veraed.

Mr. Justice- Trimpre. The question raised upon the record
in this case, and which has been discussed at bar, may bé

stated thus: Has a State, since the adoption of the constitution
, of the United States, authority to pass & bankrupt or insolvent

-1y
Syt
Ogden

L
Banfiders.

law, discharging the bankrupt or insolvent from all contrcts

made within the State after the passage of the law, upon the

bankrupt or insolvent surrendering his effects, and obtaining &
% i authorities %

certificate of discharge from the constituted
State.

The counsel for the defendant in ervor bave endeavoured to
maintain the negative of the proposition, on two grounds:
- First. That the power conterred on Cor s by the consti
tution, {0 establish uniform laws on the subject of emftciu
throughout the United States,” is, in its nature, an usive
povwer; that, consequently, no State has authority to pass & ban-
rupt law; and that the law under consideration is a
law. . :
Secondly. That it is a law impairing the obligation of con-
h'af.ls,wi in the meaning of the constitution. B 18

n the case of Siurges v. Crowminshield, (4 Wheal, Rep, 122.
this Court ressly decided, “that since the adoption of ml;
constitution of the United States, a State has authority to
a bankrupt law, provided sach law does not impair the nhml-
tion of coutraéts, within the meaning of the constitution, and

pravided there be no act of Congress in foree to establish a

uniform sysiem of bankruptey confiicting with such law.”

Tlis being a direct judgment of the Court, overruling the
first position assumed in argument, that judgment ought to pre-
vail, unless it be very clearly shownto be erroneous.

Not having been a member of the Court when that judgment
was given, I will content mysell with saying,the argument has
pot convinced me it is erroneous; and that, on the contrary; 1
think the opinion is fully sustained by a sound construction of
the constitution.
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There being no act of Congress in fomah establish a
Eﬂ;m of bankruptcy, the fist ground of argument o
[tllﬂmil , that the law under consideration is a law imp
on of contracts withip the meaning of the con
-10th section of the 1st art. of the constitution
tbue worde no State shall enter mtn m]r Imﬂ alliance,
caonfederation, grant letters of marg coin mon
mﬂhr]lnnfumdll; make any l‘.lu I:lulFol and silver coir
tender in paym unto:l'tlehtqtﬁna bill of sttainder, ex p
Juactolaw, or law i impairiog e obligation of mnu'acts. or gra
any title of nobility.
the case of Sturges v. Crouminshield the defendant in i
origisal suit had been discharged in New ¥ork, under an inso
vent law of that State, which purported fo apply to past as we
us future contracts; and being mad on & contract made writhi
the State prior to the of the Jaw, he pleaded his certif
cate of d.ucharge in bar of the sction. In avswer to the Sd ant
4th questions, certified from the Circuit Court to this Court for it
final decision, drawing in %1 uestion the constitutionality of the
law, and the sufficiency of the plea in bar fﬂumiadmrm it, this
Court certified its upmm “that the act of New-Y
in this case, so far as it attempts to discharge the uunu'l.c.t on
which this suit was instituted, is a law impairing the obligation
of contracts, withir tb:mmug;ui‘ the conatitution of the Unit-
ed States; and that the plea of the defendant is nota good and
sufficient bar of the plaintifi’s action.
In the case of JH'Millan v. M*Nell, (4 Wheat. Rep. mad]
the defendant in the Courl below plendr.d a discharge obtai
by him in Louisiana, on the 23d of August, 1815, under the in-

mli'enthw-;li'ﬂmtétam passed in 1808, in bar of a suit insti-
tuted against him upon a contract made in Sonth{]amiin in the

* year 1818. This Court decided that the waunuhlriuﬁu

action; and affirmed the judgment given for the
These cases dnnutdujc&dethe{:ﬂeat bar. Intheﬂut,thu
discharge was in bar to a contract made prior to the
fthnrnr and in the second, the discharge obtained in
one under its lawe, was plauded to a contract made in
another State. They leave the question open, whether n dis-
charge obtained in a State, under an insolvent law of the State,
is a good bar to an action Emughl.ma.mntmut made within the
State after the passage of the law.
In presenting this inquiry, it is immaterial whether the law
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Imrpcrrh toapply to past as well as future contracts, oris whol-

y Fmﬁpmtiﬂ inils provisiona.
t is not the terms of the law, but its effect, that is inhibited
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- by the constitution. A law may be in part constitutional, and in gm:'hﬂ,

part unconstitutional. It may, when applied to a given case,
produce an effect which is probibited by the constitution; but it
may. not, when applied to a case differently circumstanced, pro-
duce such prohibited effect. Whether the law under consider-
ation, in ils effeets and operMtion upon the contract sued on in
this chse, be a law impairing the obligation of this contract, is
the only necessary inguiry. ' .

In order to cometoa dmt conclusion, we must ascertain, if
we can, the sense in which the terms, “obligation of contracts,”
is used in the constitution. In attempling to do this, 1 will pre-
mise, that in construing an instrument of so much solemnity and
importance, effect should be given, if possible, to every word.
No expression should be regarded as a useless expletive; nor
should it be supposed, without the most nt necessity, that
the illustrious ers of that instrument had, from i or
inattention, used different words, which -are, in eflect, merely
tautol -

I understand it to be admitted in argument, and if not admit.
ted, it could pot be reasonably contested, that, in the pature of
things, there is a difference between a conlract, and the oblign-
tion of the cootract. The terms contract, and ohligation, al-
though sometimes vsed loosely, as convertible terms, dgﬂnntpm-
perly.impart the idea. The comstitution “plainly presupposes
that a contract and its obligation are differeat things. Were they
the same thing, and the terms, contract and obligation converti-
ble, the constitution, instead of being resd as it now is, “that oo
State shall pass any law impairing the obligation of contracts,”
might, with the same meaning, be read, “that no State shall pass
any law impairing the obligation of oblipations,” or, “the con-
tract of contracts;”” and to give to the constitution the same
meaning which either of these readings would import, would be
ascribing to its framers a useless and palpably absurd tautology.
The illustrious framers of the constitution could not be ignorant
that there were, or might be, many contracts without nblilflli
and many obligations without contracts. “A contract is e:ﬁ::ﬁ
to be, an agreement in which a party undertakes to do, or not to
du,alpurlicu]u thing.” Sturges v. Crowninshicld, (4 Wheat,

.
Rtﬁ:hhdlﬁniﬁmhmﬁ:m{mnﬂmepmpmdthemnt
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inﬂveaﬁglﬁm. and its general accuracy is not cohtested by either
.

8
From the very terms of the definition, it results incontestibly,
that the contract is the sole act of the parties, and depends
wholly on their will. The same words, used by the same per-
ties, with the same objects in view, would be the same contract,
whether made upon a desert islum:’l, in London, Constantinople,
or New-York. It woold bethe eame contrad, whether the law
of the place where the contract was made, recognised its vali-
dity, and furnished remedies to enforce its or pro-
hibited the contract, and withheld all remedy for its violation.
The language of the constitution plainly supposes that the ob-
ligation of a contract is something not wholly ﬁe.gfndmg upoa
the will of the parties. It incontestibly supposes the obligation
to be something which attaches to, and lays hold of the contract,

‘and which, by some superior external power, regulates and con-

trols the conduct of the parties in relation to the coniract; itevi-
dently supposes. that superior external power to rest in the will
of the legislature,

What, then, is the obligation of contracts, within the meaning
of the constitution? From what source ‘does that obligation
The learned Chief Jostice, in delivering the opinion of the
Courl, in Sturges v. Crowninshicld, afier haviog defined a con-
tract to be “an agreement wherein a ¥ ;: es to do, or
not to do, a icular thing,” proceeds to define the obligation
of the qc:nh'mwﬁn lheaethﬁg:da: “the law binds him to EI.:‘D].'I‘.I
hiaenﬂé'ugemcnt, and this is, of course, the obligation nfﬁ con-
tract.”

The Inatitutes, lib. 3. tit. 4. (Cooper’s translation,) says, “an
obligation is the chain of the lLuw, by which we are necessaril

" bound to make some payment, according to the Jaw of the land,

Pothier, in his treatize concerning obligations, in speaking of
the obligation of contracts, calls it ﬁm.:::gi:mn :;:,g.il,“ the ch:?nd
the law.  Paley, p. 56. says, “to e obliged, is to be urged by a
violent motive, resulting from the command of another.” From
these authorities, and many more might be cited, it may be fair-
ly concluded, that the obligation of the contract consists in the
EJT:MM g of the law which applies to, and enforces per-

ance of the contracts, or the payment of an equivalent for
puﬁerfurmm. “';['he obligation inei nof inhere, and subsist
i the contract itself, proprio vigore, but in the law aghcabl' e to
the contract. This is the sense, I think, m which the constitu-
tion uses the term “obligation.” .
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From what law, and how, is this obligation derived, within
the meaning of the constitution’ Even if it be admified that the
moral law pecessarily attaches to the agreement, that would not
bring it within the meaning of the conatitution, Moral obliga-
tioms are those arising from the admonitions of conscience and
aocountability to the Supreme Being. No buman lawgiver can
" impair them. Th%m entirely foreign from the purposes of
the constitution e comstitution evidently contemplates an
obligation which might be impaired by a law of the State, if not
prohibited by the constitution. )
It is argued, that the obligation of contracts is founded in,
and derved from, general and universal law; that, by these laws,
the obligation of contracts is co-extensive with the duty of per-

formance, and, indeed, the same thing; that the obligation s not
l.’oﬂ::imd f'rlﬂimr depends upon, the civil or municapal laws of

i that this geperal universal duty, or obligation, is
what the constitution intends to and protect against the
unjust encroachments of State legislation. In support of this
doctrine, it is said, that no State, perhapas, ever declared by sta-
tute or positive law that contracts shall be obligatory; but that
all States, assuming the pre-existence of the obligaton of con-
tracts, have only superadded, by municipal law, the means of
carrying the pre-existing obligation into effect.

This argument struck me, at first, with great force; but, "[gﬂ_'l
reflection, | am convinced it is more specious than solid. If it
were admitied, that in an enlarged and very sense, obli-
gations have their foundation in patural, or what is called, in the
argument, universal law; that this natural obligation is, in the
general, assumed by Slates as pre-existing, and, upon this ‘as-
sumption, they have not thought it necessary to paks declaratory
laws in affirmance of the principles of universal law: yet nothing
favourable to the argument can result from these admissions,
unless it be further ﬂ:}i“d’ or proved, that :n?“t;i has no au-
thority to regulate or in any wise control, the operation
of this univeresl Jow withia the Stats, by ils own pecaliar muni-
cipal enactions. This is-noi admitied, and, I think, canaot’ be

I admit m men have, by thgiu;lﬂnﬂl:ntum, ﬂ;;. right of
wiring possessing rt right of contract-
ﬂw Indnnpﬂ"g.:thi:m natural rights have their
correspondent natural obligations. 1 admit, that, in a state of
'ﬁm,mnrmmnbmiuilhmulm}m@amimﬂ-
authority of eivil government, the natural obligation of cou-
Mimtimﬁmwimthuﬂutyquerﬁm This sata-
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ral obligation is founded solely in the principles of natural
universal law. What is this natural obligation? All wwrite:
who treat on the subject of obligations, agree, that it consists i
the right of the one party to demand from the other party wha
is due; and if it be withheld, in his right, and supposec
capacity to enforce performance, or to take an equivalemt for
non-performance, by his own power. This natural obligation

exists among sovereign and independent Stales and nations, and

amongst men, in a State of nature, who have no common supe-
rior, and over whom none claim, or can exercise, a controll-
ing legislative authority,

But when men form a social cn:ﬁcl and organize a civil
government, they necessarily surre the regulation and con-
trol of these natural rights and obligations into the hands of the
government.  Admitting it, then, to be true, that, in general,
men derive the right of private property, and of contracting en-
gagements, from the principals of natural, universal law; - admit-
ting that these rights are, in the general, not derived from, or
created by society, but are brought into it; and that no express,
declaratory, municipal law, be N%E their creation or re-
cognition; yet, it is equally true, that rights, and the obli-
glhum resulting from them, are subject to be regulated, modi-

ed, and, sometimes, absolutely restrained, by the positive
enactions of municipal law. I think it incontestibly true, that
the natural obligation of private contracts between individuals
in society, qu. I?ml is n]u:n?erted i[:im a civil :;.hligFtiw., by the
very act of surrendering the right and power of enforcin
fl:?gm into the Ilmndf of Eﬁhgmmﬁent The righf Pn';:
power of enforcing performance exists, as I think all must ad-
mit, only in the law of the land, and the obligation resulting
from this condition is a civil obligation. -

As, in & state of natore, the natural obligation of a -contract
congists in the right and potential capacity of the individual to
take, or enforce the delivery of the thing due to him by the
contract, or its equivalent; so, in the social state, the obligation
of'a contract consists in the efficacy of the civil law, which at-
taches to the contract, and enforces its performance, or gives
an equivalent in lieu of performance. these principles it
seems (o result as a necessary corallary, that the obligation of a
contract made within a sovereign State, must be precisely that

allowed by the law of the State, and none other. "I say nﬁmﬂ
because, if there be nothing in the municipal law to the contra-
ry, the ciyil obligation being, by the very nature of govﬁmmnnlb
substituted for, and put in the place of, natural obligation, wou
be co-extensive with.it; but it by positive enactions, the civil
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obligation is regulated and modified so as that it does not cor-
respond with the natural obligation, it is plain the extent of the
obligation must depend wholly upon the municipal law. If the
positive law of the State declares the contract shall have no
obligation, it can have no obligation, whatever may be the princi-
es of natural law in relation to such & contract. This doctrine
beenheld and maintained by all States and nations. The power
of controlling, modifying, and even of taking away, all obligation
from such contracts as, independent of positive enactions to the
contrary,would have been obligatory, has been exercised by all
independent sovereigns, and it has been universally held, that the
Courta of one sovereign will, upon principles of comity and
common justice, enforce contracts made within the dominions
of another sovereign, so far as they were obligatory by the law
of the country where made; but no instance is recollected, and
pone is believed to exist, where the Courts of one sovereign
have held a contract, made within the dominions of another,
obligatory against, or beyond the obligation assigned to it by
the municipal law of its proper muntrg;,' Asa general proposi-
tion of law, it cannot be maintained, that the obligation of con-
tracts depends upon, and is derived from, universal law, inde-
pendent of, and against, the civil law of the State in which they
are made. In relation to the States of this Union, I am per-
suaded, that the position that the obligation of contracts is de-
rived {rom oniversal law, urged by the learned coursel in
ment, with great force, has been stated by them much too broad-
ly. IF true, the States can have no control over contracts. If
it be true that the “obligation of contracts,” within the meanin
of the constitution, is derived solely from general and unive
lew, independent of the laws of the State, then it must follow,
that all contracts made inthe same or similar terms, must, when-
ever or wherever made, have the same obligation. If this universal
natural obligation is that intended by the constitution, as it is the
sama, not only every where, but at all times, it must follow, that
every description of contract which could be enforced at any time
or place, the principles of universal law, must, necessarily,
be enforced at all other times, and in every State, the same
principles, in despite of any positive law of the State to the
contrary.

The arguments, based on the notion of the obligation of uni-
versal law, if adopted, would deprive the States a%nﬂl power of
legislation upon the subject of contracts, other than merely fur-
nilhingth;immadiuar means of carrying this obligation of

1627.
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universal Jaw into effect. I cannot believe thatsuch comsequ
ces were intended to be produced by the constitution.

I conclude, that, so far as relatesto private contracts betwe
individual and individual, it is the civil obligation of contrac
that obligation which is recogmzed by, results from, L
law of the State in which the contract is made, which is wwith
the meaning of the constitution. If so, it follows, that the Stau
hiave, since the adoption of the comstilution, the aathority |
ﬁﬂmcriba and declare, by their laws, prospectively, what sha

the obligation of all contracts made within them. Suoch
power seems Lo be almost indispensable to the very existence o
the States, and is necessary to t]; safety and welfare of the peo

. The whole frame and theory of the covstitution seems
avour this construction. The States were in the full enjoy-
ment and exercise of all the powers of legislation on the subject
of contracts, before the adoption of the constitution. The
of the States, in that instrument, transfer to, and vest in the Coo-
ﬁ, no portion of this power, except in the single instance of

suthority given to pass uniform laws on the subject of bank-
ruptcies throughout the United States; to which may be added,
such as results by necessary implication in carrying the granted
wer into effect. The wholﬂcfthiug-mr 8 left with the
tates, as the constitution found it, with the single exception,
that in the exercise of their general authority they shall pass no
law “impairing the obligation of contracts.”

The construction insisted upon by those who maintain that
prospective laws of the sort now under consideration are uncos-
slitutional, would, as 1 think, transform a special limitation upon
the general powers of the States, inlo & general restriction. [t
would convert, by construction, the exception into a general
rule, against the best settled rules of construction. The people
of the States, under every variety of change of circumstances,
must remain unalterably, according to this construction, under
the dominion of this supposed universal law, and the obligations
resulling from it. Upon no acknowledged principle can a
cial exception, out ol a general authority, be extended by con-
struction so as to annihilate or embarrass the exercise of the
neral authority. But, to obviate the force of this view of g
subject, the ed counsel admit, that the legislature of a
State has authority to provide by law what contracts shall not be
ohligatory, and to dm{::: that oo remedy shall exist for the en-
forcement of such as the legislative wisdom deems injurious.
They say, the obligation of a contract is coeval with its exis-
tence; that the momeat an agreement is made, obligation attach-
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s to it; and they endeavoured to maintain a distinction between
such laws as declare that certain contracts shall not be obligato-
ry at all, and such as declare they shall not be obligatory, or

E:rh“ is the same thing in effect) shall be discharged, upon the

ppening of a future event. e former, they say, were no
coniracis in contemplation of law, were wfmﬂy forbidden, and,
therefore, never obhgatory; the latter were obligatory at their
creation, and that obligation is protected by the constitution
from being impaired by any future operation of the law.

This course of reasoning is ingenious and perplexing; but 1
am greatly mistaken if it will not be found, vpon examinalion, to
be unsatisfactory and inconclusive, If it were admitted, that, ge-
nerally, the civil obligation of a contract made in a Stawe at-
taches to it when it is made, and that this obligation, whatever
it be, cannot be defeated, by any effect or operation of law,
which does not attach to it at its ereation, the admission would
avail pothing. It is as well 2 maxim of political law, as of reasom,
that the whole must necessarily contain all the parts; and, conse-
quently, & power competent to declare a contract shall have po
obligation, must necessarily be competent to declare it shall
have only 2 conditional or qualified obligation.

If, as the argument admits, a contract never had any obliga-
tiom, because the pre-existing law of the State, declaring it
nhﬁulsnlhwe none, attached ;u it gt the moment of Iilm creation,
w ill not & pre-existing law, declaring it shall have oaly a
qun{iﬁcﬂ obligation, atiach 1o it in like maoner at the mumen{nf
its creationf A law, der:.lu;ll:_g that & contract shall not be en-
forced, upon the happening of a future event, is a law declaring
the contract shall have only a qualified or conditional obligation.
If such law be passed before the contract is made, does not the
same aitach to it the moment it is made; and is not the obliga-
tion of the contract, whatever may be its terms, qualified from
the beginning by force and operation of the existing law? If it
is not, then it is absolute in despite of the law, and the obligation
iu&!mtmu!tfmm the law of the land, but from some other

iy |

The passing of a law declaring that a contract shall have no

igation, or shall have obligation generally, but cease to be
obligatory in specified events, is but the exertion of the same
power. Tﬁemmmtu,min the character of the pow-
er, but the degree of its exertion, and the manner of its opera-

tion.
In the case at bar, the contract was made in the State, and
law of the Btate at the time it was made, in effect, provid-

F
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ed that the obligation of the contract should not be absolmte, |
qualified by the condition that the party should be discharg

his becoming insolvent, and complying with the regui
tions of the insolvent law. This qualification attached o t
cootract, by law, the moment the contract was made, beca
inseparable from it, and travelled with it through all ita es
existence, until the condition was consummated by the ce
tificate of discharge.

It is argued that this cannot be so, because the contract wwoul
be enforced, and must necessarily be enforced, in other State
where oo such insolvent law exists. This argument is founde
upon & misapprehension of the nature of the qualification itsel
It is in nature of a condition subsequent, annexed by operations
law to the contract at the moment of its creation.

The condition is, that upon the happening of all the event
contemplated by the law, and upon their verfication, in the
manner prescribed by the law itself, by the constituted authori.
ties of the State, the contract shall not thereafter be nbligmg.
Unless all these take place; unless the discharge is actually ob-
tained within the State, according to its laws, the contingency
has not happened, and the contract remains obligatory, both in
the State and elsewhere.

It has been often said, that the laws of a State in which 2
contract is made, enter into, and make part of the contract; and
some who have advocated the constitutionality of prospective
laws of the character now under consideration, have d the
question on that ground. The advocates of the other smde,
availing themselves of the infirmity of this argument, have sn-
swered triumphantly, “admitting this to be so, the constitution 1s
the supreme law of every State, and must, therefore, upon the
same principle, enter into every contract, and overrule the lo-
cal laws.” My answer tothis view of both sides of the question
2& that the argument, and the answer io it, are equally destitute

I bave already shown that the comtract is nothing but the
agreement of the parties; and that if the parties, in making their
agreement, use the same words, with the same object in view,
where there is no law, or where the law recognizes the agree-
meat, apd furnishes remedies for its enforcement, or where the
law forbida, or withholds all remedy for the enforcement of the
agreement, it i the very same contract in all these predica.
ments. I have endeavoured to show, and I think successfully,
that the obligation of coutracts, in the sense of the constitution,
congisls not in the contract itself, but in & superior eaternal
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force, controlling the conduct of the parties in relation to the
guntnct', ﬁd lh't:. this uuper;ql;& external force ;l; the law of m
tate, either tacitly or expressly recognizi e conhtract,

furnishing means whereby it may be nnfcmg. It is this supe-
rior external force, existing potentially, or actusily applied,
“which binds » man to perform his engagements;” whhﬁi, ac-
cording to Justinian, is “the chain of the law, by which we are
necessarily bound to make some payment—according fo the low
of the land;” and which, according to Paley, being “a violent
motive, resulting from the command of another,” ebliges the
party to perform his contract. The law of the State, mnﬂ
it constitutes the obligation of the contract, is no of
contract, itself, nor 18 the constitution either a part of the con-
tract, or the supreme law of the State,in the sense in which
the ent supposes. ‘The constitution is the supreme law
of the upon all subjects upon which it speaks. It is the so-
vereign will of the whole people. Whatever this sovereign
will enjoine, or forbids, must necessarily be supreme, and must
counteract the subordinate legislative will of the United States,
-and of the States,

But on subjects, in relation to which the sovereign will is not
decl or f!:iil]' and u&cmm:ﬁ implied, the constitution can-
not, with any semblance of truth, be said to be the supreme
law. It could not, with any semblance of truth, be said that the
constitution of the United gt.nteu is the suprems law of any State
in relation to the solemnities requisite for conveying real estate,
‘or the responsibilities or obligations consequent upon the use of
certain words io such conveyance. The constitution contains
no law, no declaration of the sovereign will, upon these subjects;
and cannot, in the patare of things, in relation to them, be the

law. Evenif it were true, theo, that the law of a
State in which a contract is made, is part of the contract, i
would not be true that the constitution would be part of the con-
traet. The constitution no where professes to give the law of
contracts, or to declare what shall or shall not be the obligation
of contracts. Il evidently the existence of con-
tracta by the sct of the parties, the existence of their obli-

tion, not by authority of the constitution, but by authority of

w; and the mswmﬁmhm&wﬁ?hmmﬁanﬁ-

tion being thus supposed, the sovereign will is announced, that
Eﬂm State pass any law impairing the obligation of aon-
tracts.”

If it be once amrmim&ﬁeth;t a ?:ut;:ct e:iste:;;]m]l“ g:at an
obligation, general or qualified, orof whatsoever kind, had once

attached, or belonged to the contract, by law, then, and not till
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then, does the supreme law speak, by declaring that obligation

‘ghall ot be im

It is admitted in argument, that statutes of frauds and perje-
ries, statutes of usury, and of limitation, are not laws impairing
the obligation of contracts. They are laws operating prospec-
tively upon contracts thereafier made. Tt is said, however, they
do not apply, in principle, to this case; because the statutes of

perjuries apply only to the remedies, and because, in
that case, and under:Eg statutes of uwsury, the contracts were
void from the beginning, were not recognised by law as coo-
tracts, and had no obligation; and that the statutes of limitation
create rules of evidence only.

Although these observations are true, they do not furnish the
true reason, nor indeed, any reason, why these laws do not im-
pair the obligation of contracts. The true and only reason is,
that they operate on contracts made afler the mﬁ of the
laws, and not upon existing contracts. And hence the Chief
Justice very g&upeﬂ; remarks, of both usury laws, and laws of
limitation, in delivering the opinion in Sturges v. Crowndnshield,
that if they should be made to operale upon contracts alresdy
entered into, they would be unconstitutional and void, If asts-
tute of frauds and perjuries should pass in & State formerly har-
ing no such laws, purporting lo operate upon existing contracts,
as well as upon those made after its passage, could it be doubted,
that 8o far as the law applied to, and operated upon, existing
contracts, it would be a law “impairing the obligation of con-
tracts’” Here, then, we have the true reason principles of
the constitution. The great principle intended to be established
by the constitution, was the inviolability of the obligation of con-
tracts, as the obligation existed and was recognised by the laws
in force at the time the contracts were made. It furnished to
the legislatures of the States a simple and obvious rule of jus-
tice, which, however theretofore violated, should by no means,
be! ml:gtﬂ fiultgamﬂ; I:m “-::?:ha}l i}‘:temn them at full liberty
to legislate upon suhbj ure contracts, and assign
to them aithzrpnnu ubligntinpnc,tur such qualified obligation, as m
their opinion, may consist with policy, and the good of
the people; it prohibits them from retrospecting wpon existing
obligations, upon any pretext whatever, Whetherthe law pro-
feases to apply to the contract itself, to fix a rule of evidence, a
rule of iu ion, or to regulate tbnmmd;,itianﬁy
within the true meaning of the constitution, if it, in effect, im-
pairs the obligation of existing contracts; and, in my opinion, is
out of its true meaning, if the law is made to operate on future
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the existing remedies would impair the obligation of -contracts; o ~o
but 1 do say, with great confidence, that a law taking away all  Ogden

remedy from existing contracts, would be, manifestly, a law im-
pairing the obligation of contracts. The moral obligation woald
remain, but the legal, or civil obligation, would be gope, if such
& law should be permitted to operate. The natural obligation
would be gone, because the laws forbid the party to enforce
performance by his own power. On the other hand, a great
variety of instances may readily be imagined, in which the le~
islature of a State might alter, modify, or repeal existing reme-
ies, and enact others in their stead without the slighest ground
for a supposition that the new law impaired the obligation of
contracts. If there be intermediate cases of a more doubtful
character, it will be time enough to decide them when they
arise
It is argued, that as the clause declaring that “no State shall
pass any law impairing the obligation of contracts,” is associat-
ed in the same section of the constitntion with the prohibition
to “coin money, emit bills of credit,” or, “make any thing but
gold and silver coina legal tender in payment of dagﬁ@ a8
these all evidently apply to legislation in reference to , 88
well as existing contracts, a.ﬁu operate prospectively, to prohi-
bit the action of the law, without regard to the time of its pas-
sage, the same construction should be given to the clause under
consideration.
This argument admits of several answers. First, as
the prohibition to coin money, and emit bills of eredit. The
constitution had already conferred on Congress the whole pow-
er of coining money, and regulating the current coin. The grant

of this power to Congress, and the prohibitions upon the States
evidently take awa;m?r;m the States all power uf“Eginlnﬁm and
action on the subject, and must, of course, apply to the fature
action of laws, either then made, or to be made. Indeed, the

Iﬁuge plainly indicates, that it s the act of “‘coining mopey,"”
and the act of emitting bills of credit, whw%d{n,
without any reference to the time of passing the law, whether
before orafter the adoption of the constitution. The other pro-
hibition, to “make any thing but gold or silver coin a tender in
payment of debts,” is but a member of the same subject of cur-

committed to the general government, and prohibited to
the States. And the same remark applies toit iready made as
to the other two. The prohibition is not, that no State shall
past any law; but that even if alaw does exist, the “State shall

L
Bannder.
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not make any thing but gold and silver coin a legal tender.”
The lan plainly imports, that the prohibited tender shall not
be made a | tender, whether a law of the State exists or

. not. The whole subject of tender, except in gold and silver,is

withdrawn {rom the States. These cases cannot, therefore,
furnish & sound rule of interpretation for that clause which pro-
hibits the States from passing laws “impairing the obligation of
contracts.” This clause relates to a subject confessedly left
wholly with the Htates, with a single exception; they relate to
subjects wholly withdrawn from the States, with the exception
that they may pass laws on the subject of tenderin gold and
silver coin only.

The ﬂim:ip!e, that the association of one clause with another
of like kind, may aid in its construction, is deemed sound; but
1 think it has been misapplied in the argument. The plm
applied to the immediate associates of the words under cons
ration, is, I think, decisive of this question. The immediate
sssociates are the prohibitions to pass bills of attainder, and es
post facto laws. The language and order of the whole clause
1s, no State shall "tE:u any bill of attainder, ex post faeto law,
or law impairing the obligation of contracts™ 1f the maxim

@ sociis, be applied to this case, there would seem to be
on end of the question. The two former members of the clause
undeniably prohibit- retroactive legislation upon the existing
etate of things, at the passageof the prohibited laws, 'The as-
sociated idea is, that the latter member of the same clame
should have a similar effect upon the subject matter to which it
relates. 1suppose this was the understanding of the American
people when they adopted the comstitution, [ am justified in
this supposition by the contemporary copstruction given to the
whole of this clause by that justly celebrated work, styled the
Federalist, written at the time, for the purpose of recommend
the constitution to the favour and acceptance of the mslu.
No. 44, (p. 281.) commenting upon thia very clause all its
ﬁlﬂbﬂﬂ, the following observations are «Bills of attaine

y &2 post facto laws, and laws impairing the obligation of
contracts, are contrary to the first principles of’ the mEi:]m
pact, and to every principle of sound legislation. The two for-
mer are ssly prohibited by the declarations prefixed to
some of the State constitutions, and all of them are prohibited
by the epirit and scope of these fundamental charters.”

Did tﬁgj American people believe, could they believe, these
heavy denunciations were levelled against laws which fairly
prescribed, and plainly pointed out, to the people, rules for their
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out of their future words or actions’ They must have under- S
stood, that these denunciations were just, as regarded bills of ~ Ofden
attainder, and o2 post fucto laws, becanse t::i' WEre eXercises g4

of arbitrary power, perverting the justice and order of exist-
ing things by the action of these laws. And would they
not naturally and necessarily conclude, the denunciations were
equally just as regarded laws passed to impair the obligation of
exiating contracts, for the seme reason?

The writer proceeds: “Our own experience has taught us,
nevertheless, that additional fences a these dan ought
not to be omitted, Very properly, therefore, have the Conven-
tion added this constitutional bulwark in favour of personal se-
curity and privaté rights; and I am much deeeived, if they
have not, in so doing, as faithfully consulted the genuine sent-
ments, as the undoubted interests of their comstiluents. The
sober people of America are weary of the fluctuating polic
which has_direcled the public councils. They have seen wi
regret, and with indignation, that sudden changes, and legisla-
tive interferences, in cases affecting Eeraom rights, become
jobs in the hands of enterprising and influential speculators; and
snares (0 the more industrious and less informed part of the
community. They have seen, too, that one legislative interfer
ence is but the link of a long chain of repetitions; every subse-

interference being naturally produced by the effects of

we preceding.  They very r':ghl{y infer, therefore, that some

thorough reform is wanting, which will banish speculations on

public measures, inspire a general prodence and industry, and
give a regular course to the business of society.”

I cannot understand this language otherwise than as putting
bills of attainder, ex post facto laws, and laws impairing the ob-
ligation of contracts, all upon the same footing, and deprecat-
ing them all for the same cause. The la.nﬁ:mge shows, clearly,
that the whole clause was understood at the time of the adop-
tion of the constitution to have been introduced into the instru-
ment in the very same spirit, and for the very same purpose,
mamely, for the protection of personal a-ecurit;r and uthnvate
rights. The language repels the idea, that the member of the
clause ;mlﬂnmnﬂimlg under ognnidanlim wis intrndu'nel:i:'lc}irmﬂ m&ﬂ:
constitution upon any grand principle of national policy, inde-
pendent of the pmmﬁ of prqu: rights, so far as' such an
ides can be repelled, by the total omission to suggest any soch

22
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independent grand principle of national policy, and by plac
it .:P.;.;’“iun y different gﬂund i
L proves that the sages who formed and recommended
constitution to the favour and adoption of the American peo)
did not consider the protection of private rights, more than
proteclion of personal security, as too insignificant for their
rious regard, as was urged with Igmt CArNEsiness 1IN argume
In my judgment, the language of the authors of the Federal
proves, that they, at least, understood, that the protection
security, aud of private rights, from the despotic a
Iniquitous operation of retrospective legislation, was, 1tself,a
the grand principle intended to be established. It ywas
principle of the utmost importance to a . free people, about -
establish & pational government, “to establish justice,” and, *
secure to themselves and their posterity the blessings of Lbe
ty.” This priociple is, 1 think, fully and completely sustaine
by the construction of the constitution which I have endeavow
io maiatain,
In my judgment, the most natural and obvious import of th
words themselves, prohibiting the passing of laws “‘impairing
the obligation of contracts" the patural association of that mem.

" ber of the clause with the two immediately preceding memben

of the sama clause, forbidding the passing of “bills of attainder,”
and “ex post dgg;du laws;"” the consecutive order of \he several
members of the clause; the manifest pu and objects for
:ﬂhmlﬁl!he whole clause was int::i_dnl:eﬁm ]I:ﬁ.; the constitution,
e cotemporary exposition e W clause, all war-
rant the conclusion, thatl];o:;tate has authority, since the a
tion of the constitution, to pass a law, whereby a contract
within the State, afler the passage of the law, may be discharg-
ed, upon the party obtaining a certificate of discharge, as an
insolvent, in the manner prescribed by the law of the State.

Mr. Chief Justice Mamsaare, Itis well konown that the
Court has been divided in c:rininnm this case. Three Judges,
Mr. Justica Duvary, Mr. Justice Story, and myself, do not
concur in the judgment which has been pronounced. We bave
taken a different view of the very interesting question which
has been discussed with so much talent, as well as labour, at the
bar, and I am directed to state the course of reasoning on which
we have formed the opinion that the discharge pleaded by the
defendant is no bar to the action.

The single question for consideration, is, whether the act of
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the Btate of New-York is consistent with or repugnant to the
constitution of the United States? k

“T'his Court has so often e)gremd the sentiments of profound
and respectful reverence wi
this character, as to make it unnecessary now to say more than
that, if it be right that the power of preserving the constitu-
tion from legislative infraction, should reside any where, it can-
not be wrong, it must be right, that those whom the delicate
and important duty is conferred should perform it according to
their best judgment, ) . - '

Much, too, bas been said concerning the principles of con-
struction which ought to be applied to the constitution of the
United States.

On this subject, also, the Court has taken such frequent oc-
casion to declare its opinion, 23 to make it unnecesaary, at least,
to enter agein into an elaborate discussion of it. To say that
the intention of the instrument must prevail; that this intention
must be collected from its words; that its words dre to be un-
derstood in that sense in which they are generally used by those
for whom the instrument was intended; that its provisions are
neither to be restricted into insignificance, nor extended to ob-

jects not comprehended in them, nor contemplated by its fra-'

mers;—is to repeat what has been already said more at large,
and ig all that can be necessary. - ;

As preliminary to a more particular investigation of the clausa
in the mnﬂituﬁin, l::'lh which thh: case now under WFHM
is supposed to it ma r {o inguire ar itis
l.ﬂ'mEed by the i'n;r:mr’daciligna r'lifl?: Euu:t.q
- In Sturges v. Crowninshield, it was determined, that an act
which discharged the debtor from a contract entered into pre-
vious to its ge, wis nt to the constitution. &
reasoning which conducted the Court to that conclusion might,
perhaps, conduct it farther; and with that reasoning, (for myself
glone this expression is used,) I have never yet seen cause to be
dissatisfied. But that decision is not supposed to be a prece-
dent for Ogden v. Sounders, because the two cases differ from
each other in a material fact; and it is a general rule, expressly

ised by the Court in Sturges v. Crovminshield, that the

itive authority of a decision 18 co-extensive only with the

ts on which it is made. In Sturges v. Crowninahield, the law

acted on a contract which was made before its passage; in this

I;ﬂlﬂ,ﬂm contract was entered into after the passage of the
w.

In M Nell v. M Millan, the contract, though subsequent to

.

which it approaches questions of g,,40m.
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the of the act, was made in a different State, by pers
residing in that State, and consequently, without any vaesw
the law, the benefit of which was claimed by the debtor.

The Farmers and Mechanies’ Bank of Penuyloamscs,
Smith, differed from Sturges v. Crovninshield oply n this,, ti
the plaiotil' and defendaut were both residents of the Siate
which the law was enacted, and in which it was applied. I
Court was of opinion that this difference was unimportant.

It has then been decided, that an act which discharges ti
debtor from pre-existing contracts is void; and that an act whic
: on future contracts is inapplicable to & contract mad
in & different State, at whatever time it may have been gntere
ko,

Neither of these decision comprehends the guestion now
presented to the Court. It is, consequently, open for discus
sion

The provision of the constitution is, that “no State shall
any law" “impairing the obligation of coptracts.” The plais-
liﬂ! in error conleads that this provisipn inhibits the passage of
retrospective laws only—of such as sct on contracis in exis-
tence at their passage. The defendant in error maintaing that
il comprehends all future laws, whether prospective or retros-
pective, and withdraws every contract from State legislation,
the obligation of which has become complete.

That there is an essential difference in principle between
laws which act on past, and those which act on future contracts;
that those of the first description can seldom be .]ndliﬁe&, while
thase of the last are proper subjects of ordinary legislative dis-
cretion, must be admitted. A constitutional restriction, there-
fore, on the power 1o pass laws of the one class, may very well
‘consist with entire legislative freedom respecting those of the
other. Yet, when we consider the nature of our Union; that it
is intended to make us,in & t measure, one people, s to
commercial objects; that, so far as respects the intercommuni-
cation of individuals, the lines of separation between States are,
m‘m? respects, obliterated; it would not be matter of sur-

; 00 the delicate subject of contracts once formed, the
interference of State legislation should be greatly abridged, or
entirely forbidden. Ip the nature of the provision, then, thers
seems to be nothing which ought to influence our construction
of the worde; and, in making that construction, the whole clause,
which consists of a single sentence, is to be taken together, and
the intentionis to be collected from the whale.

The first paragraph of the tenth section of the first article,
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which comprehends the provision under comsideration, eontalns

1

an enumeration of those cases in which the sction of the State ~——ws

legislature is entirely prohibited. The second enumerates those

Ugdan

in whch the prohibition is modified. 'The first paragraph, con- g ¥

sisting of tolal prohibitions, comprehends two classes of

powers. Those of the first are political and generalin their na.
tyre, beisg an exercise of sovereigoty without affecting the
rights of individuals, These are, the powers “io enter into any
treaty, alliance, or confederation; grant letters of marque or
reprisil, coin money, emit bills of credit,”

he secood class of prohibited laws comprehends those
whose operation eonsists in their action on individuals. These
are, laws which make any thing but gold and silver ccin a teader
in payment of debts, bills of attainder, ez post facto laws, or
laws impairing the obligation of contracts, or which grant any
title of nohility.

In all these cases, whether the thing prohibited be the exer-
cise of mere political power, or legislative action on individuals,
the prohibition is complete and total. Thers is no exception
from it. islation of every description is comprehended
yithin it. A State is aa entirely forbi to pass laws impair-
ing the obligation of contracts, as to make (reaties, or coin
money. The question recurs, what isa law impairing the obliga-
hurndnlmmlff tion, all th which

ving this question, ¢ acumen which controversy can
give tuthnshnman miad, has been employed in scanning the
whole sentence, and every word of it. Arguments have beea
drawn from the context, and from the particular terms n which
the prohibition is expressed, for the purpose,on the one pert, of
showing its application to all laws which sct upon mnlm:l:}
whether prospectively or retrospectively; and, on the other,
limiting it to laws which act on contracts previously formed.

The first impression which the words make on the wmind,
would probably be, that the prohibition was intended to be ge-
peral. A cootract is commoaly understood 1o be the agree-
ment of the parties; and, if it be not illegal, to bipd them to
the extent ul(?atimir stipulations. It requires reflection, it re-
guires some intellectual effort, to efface this impression, and to
come 10 the conclusion, that the words contract and
as used in the constitution, are not used in this sense.  If, howe
ever, the result of this mental effort, fairly made, be the correc-
tion of Ihini:?nwim,it ought 10 be corrected.

So much Ihinﬂgmhihiumal restrains the power of the
Btatea to punish offenders in criminal cases, the prohibition to
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bills of attainder-and ex o laws, i3, in its we
m, confined to pre-existing mﬁdﬁ. bill of attainder can
only for crimes already committed; and a law is not ex p
facto, unless it looks back to anact done before its
is incapable of expressing, in plainer terms, that t
D{gc the Convention was directed to retroactive legislatia
thing forbidden is retroaction. But that part of the claw
which relates to the civil transactions of individuals, is expre
sed in more general terms; in terms which comprebend, in the
ordinary signification, cases which occur after, as well as thos
which occur before, the pu:E of the act. It forbids a Stat
to make any thing but gold and silver coin a tender in paymen
of debts, or to pass any law impairing the obligation of con
tracts. These prohibitions relate to kindred subjects. They
contemplate legislative interference with private r;%hta, and re-
strain that interference. In copstruing that partof the eclanse
which respects tender laws, a distinction has never been at-
tempted between dehts existing at the time the law maw pas-
eed, and debts afterwards created. The prohibition been
considered as total; and yet the difference in principle between
making property a tender in payment of debts, contracted after
the passage of the act, and discharging those debts without
nt, or by the surrender of property, between an absolute
right to tender in payment, and a contingent :“Tg;lu tender in
mmmt, or in discharge of the debt, is not ly discemi-

Nor is the difference in language so obvious, 83 to denote

plainly & difference of intention in the framers of the instru-
ment. “No State shall make any thing but gold and silver coin
* & tender in payment of debts.” Does the word “debls” mean,
generally, Lane due when the law applies to the case, or is it
limited to debts due at the passage ol the act? The same trin
of reasoning which would confine the subsequent words 1o con-
tracts existing at the passage of the law, would go far in con-
fining these words to debts existing at that time. Yet, this dis-
tinction has never, we believe, occurred to any person. How
#00n it may occur is not for us to determine. We thinkit would
.unquestionably, defeat the object of the clause.

e counsel for the plaintdl' insist, that the word “impair-
ing,” in the present tense, limits the sigmfication of the provi-
sion to the operation of the act at the time of its passage; that

_mo law can be accurately said to impair the obligation of con-
iracts, unless the contracts exist at the time. The law cannot
impair what does not exist. It cannot act on nonentities,

might be weight in this argument, if the prohibited

Lap
m
The
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laws were such only as operated of themselves, and imnn;liatd:

175
1827

on the contract. But insolvent laws are to operate on a future, S=———

contiogent, unforeseen event. The time to which the word “im-
pairing” applies, is not the time of the passage of the act, but
of its action on the contract. That is, the time present in con-
templation of the prohibition. The law, at its passage, has no
effect whatever oo the contract.  Thus, if & note be given in
New-York for the payment of money, and the debtor removes
out of that State into Connecticut, and becomes insolvent, it is
not pretended that this debt can be discharged by the law of
New-York. Consequently, that law did not operate on the
contract at its formation.  When, then, does its operation com-
mence! We answer, when it is applied to the contract. Then,
if ever, and oot till I.in:u, itacts on the contract, and becomes a
law impairing its obligation. Were its constitutionality, with

t to pus contracts, to be admitted, it would ot im-
pair their o };?-aum: until an insolvency should take place, and
a certificalé of discharge be granted. Till these events occur,
its impairing faculty is suspended. A law, then, of this de-
scription, if it derogates from the obligation of a contract, when
nppﬁg.i? to it, is, grammatically speaking, as much a law impair-
ing that obligation, though made previous to its formation, as if
made subsequently.

A question of more difficulty has been pressed with great
earnestness. It is, what is the original obligation of a contract,
made after the passage of such an act as the insolvent law of
New-York? Is it unconditional to perform the very thing sti-
pulated, or is the condition implied, that, in the event of msol-
vency, the contract shall be satisfied by the surrender of proper-
ty? The original obligation, whatever that may be, must be
preserved by the comstitution. Any law which lessens, must
impair it

ﬁ admit, that the constitution refers to, and preserves, the
legal, not the moral obligation of a contract Dhﬁgaﬁnm pure-
Iy moral, are to be enforced by the operation of internal and in-
visible agents, not by the agency of human laws. The resttaints
imposed on States by the constitution, are intended for those
objects which would, if not restrained, be the subject of State
legislation. What, then, was the original legal obligation of the
contract now under the consideration of the Court?

The plaintiff insists, that the law enters into the contract so
completely as to become a constituent partof it. Thatitistobe
construed as if it contained an express stipulation to be dischar-
ged, should the debtor become nsolvent, by the surrender of

Opden
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all his for the benefit of his creditors, in pursuance of
the mFI:I?Pﬂ?:Lgﬂamm.

This is, anquestionably, pressing the argument very far; and
the establishment of the principle leads inevitably to conse-
which would affect society deeply and seriously.

Hed an express condition been inserted in the contract, de-
claring that the debtor might be discharged from it at any time
by surrendering all his p to his creditors, this condition
would have bound the credrtor. It would have constituted the
ebligation of his contract; and & legislative =ct annulling the

ition wounld impair the contract, Such an act would, as is
admitted by all, be anconstitutional, becanse it operates on pre-
existing agreements. M a law miiwuririug debtors tor discharge
themselves from their debts by surrendering their property, en
ters into the contract, and forms a part of it,if if i equivalent
to & stipulation between the parties, no repeal of the law em
affect comtracts made during its existence. The effort to giveil
that effeet would impair their obligation. The counsel for the
pluintifl perceive, and avow this comsequence, in effect, when
they contend, that to deny the operation of the law on the con-
tract mnder comsideration, is fo impair its obligation. Are gen-
lemen prepared to suy, that en insolvent law, once epacted,
must, to a considerable extent, be permanent? That the legis-
htm;‘iu incapable of varying it so far as respects existing coo-
trac

So, too, if one of the conditions of an obligation for the pay-
ment of money be, that on the maolveney of the obligor, or on
any evemt agreed om by the o¥lrlies, he should be at liberty to
discharge im the tender of all, or part of his property, no

question could exist respecting the validity of the contract, or
respeeting ils security from legislative interference. If it shoald
be determined, that a law authorizing the same tender, on the
same ﬂEI]]fEEI]I:j’, enters into and forms I..fort of the contract,
thea, a tender law, thoogh :xpremily forbidden, with an obri-
ona YW (o its ive, as well as retrospective operati

would, hj’bmumﬁmmm of the parties n‘hjmura]'l ?ﬂ
tracts made after Hs passage to its control, If it be said, that
such & law would be obviously unconstitutional and void, and
therefore, could not be & constituent part of the contract, we
answer, that if the insolvent law be unconstitutional, it is equal-
ly void, and equally incapable of becoming, by mere implica-
él,l part of the contract. The plainsess of the repugnancy
does not change the question. That may be very clear to one
intellect, whichis far from being so to another. ‘The law now
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under consideration is, in the opinion of one party, clearly con- 1827
sistent with the constitution, and, in the opinion of the other,as ‘==
clearly repugnant {0 it. We do not admit the correctness of “f“
that reasoning which would settle this question by introducing  suupdars.

into the contract a stipulation not admitted by the parties,

This idea admits nFubaing pressed still farther. If one law
enters into all subsequentegontracts, so does every other law
which relates to the subject. A legislative act, then, declari
that all contracts should be subject to legislative control,
should be discharged as the legislature might prescribe, would
become & com t part of every contract, and be one of its
conditions. 'Ilhuu, one of the most important festures in the
constitution of the United States, one which the state of the
times most urgently required, one on which the good and the
wise réposed confidently for securing the prosperity and harmo-
ny of our citizens, would lie prostrate, and be construed into
an inanimate, inoperative, unmeaning clause.

Gentlemen are struck with the enormity of this result, and
deny that their principle leads to it. They distinguish, or at-
tempt to distinguish, between the incorporation of a general
law, such as has been stated, and the incorporation of a partie-
ular law, such as the insolvent law of New-Yi info the con-
tract. But will reason sustain this distinction? ey say, that
men cannot be supposed to agree to o indefinite an article as
such a general law would be, but may well be supposed to

to an article, reasonable in itself, and the full extent of
which is understood. :

But the principle contended for does not make the insertion
of this new term or condition into the contract, to depend upon
its reasonableness. It is inserted because the legislature has so
enacted. If the enactment of the legislature becomes a condi-
tion of the contract because itis an enactment, then it isa high
prerogative, indeed, to decide, that one enactment shall enter
the contract, while another, proceeding from the same authori-
ty, shall be excluded from it.

The counsel for the plaintiff illustrates and aumm this posi
tion by several legal principles, and by some decisions of this
Court, which have been relied onas being applicable to it.

The first case put is, interest on a payable on demand,
which does not stipulate interest. This, he says, is not a part
of the remedy, but & new term in the contract.

Let the correctness of this averment be tried by the course

ufprm;;ding in such cases.
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The failure to pay, according to stipulation, is a breach o

*—=—r=—the contract, and the means used to enforce it constitute the »re

Ogdea
lnn:lrm.

medy which society affords the injured party. If the obliga-
tion contains & penalty, this remedy is universally so regulated
that the judgment shall be en for the penalty, to be dlis-

‘charged by the payment of the principal and interest. 1Bt

the case on which the counsel has reasoved is a single hill. 1=
this case, &mTﬁny who has broken his contract is liable for
damages. proceeding to obtain those damages is as much
Erﬁrl of the remedy as the proceeding to obtain the debt.

¥ are claimed in the same declaration, and as being distinct
from each other, The damages must be assessed by & jury;
whereas, if interest formed a part of the debt, it would be re-
covered as part of it 'The declaration would ¢laim it as a part
of the debt; and yet, if a suitor were to declare on such-a bond
a8 contpining this mew term for the payment of inierest, he
would not be permitted to give a bond in evidence in which this
supposed term was not written. Any law. regulating the pro-

ings of Couorts on this subject, would be a law regulating
the remedy.

The liability of the drawer of a bill of exchange, stands
upon the same principle with every other implied contract. He
has received the money of the n in, whose favour the bill
is drawn, and promises that it shall be returned by the drawee.
If the drawee fail to pay the bill, then the promise of the
drawer is broken, and for this of contract be is liable
The same principle applies to the endorser, His contract is
‘mot written, but his name is evidence of his promise that the
bill shall be paid, and of his having received value for it He
18, in effect, a new drawer, and has made a new contract. The
law does not require that this contract shall be in writing; and,
in determining what evidence shall be sufficient to prove it,
does not introduce pew conditions not actually made by the
parties, The same reasoning applies to the principle whi

wires notice. The original contract is not written at large.
It is founded on the acts of the parties, and its extent is mes-
sured by those acts. A, drawns on B i favour of C. for
value received. The bill is evidence that he has received value,
and has promised that it shall be paid. He has funds in the
hands of the drawer, and has a right to expect that his promise
will be performed. e has, also, a right 1o expect notice of its
non-performance, because s conduct may be materially influ-
enced by this failure. of the drawee. He ought to have notice
that hés bill is disgraced, because this notice enables himto take
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measares for his own security. 1t is reasonable that he should
stipulate for this notice, and the law presumes that he did stipu-
late for it : .
A -great mass of human transactions depends upon implied
contracts; upon contracts which are pot written, but whi
grow out of the acts of the parties. In snch cases, thﬂll;:rﬁaa
are s to have made those stipulations, which, as honest,
Afair, just men, they ought to have made. When the law
ansumes t!:m.t they have made these stipulations, it-does not
-their contract, or introduce pew terms into it, but dng!arflu that
certain acts, unexplained by compact, impose certain duties,
and that the parties had stipulated for their performance. The
difference is obvious between this and the introduction of a new
mndtml:; into a nmirct dra:]i]rn uli: in wnhhzg& in whhlchu::n:
parties have every thing that is to be done by either.
The usage of banks, by whichngdap of grace arc allowed on
notes ajahll:}and ne gtiah:;min bank, 18 of the same charac-
ter. B ce, i ir very le originate in
m"wukzﬂa, nﬁl‘ pu’rtl in the inclB:lrgencTuf ilE-. nradi?:tfi!ﬂ
the terme of the note, the debtor has to the last hour of the day
on which it becomes payable, to comply with it; and it would
often be inconvenient to take any steps afler the close of day.
It is ofien convenient to postpone subsequent proceedings tll the
next day. Usage has extended this time of grace generally to
three days, and in some banks to four. This usuage is made a
art of the contract, not by the interference of the legislature,
t by the act of the parties. The case cited from 9 Wheat
Rep. 581. ia a note discounted in bank. - In all such cases the
bank receives, and the maker of the note pays, interest for the
days of grace. This would be illegal and usurious, if the mo-
ney was not leot for these additional days. The extent of the
loan, therefore, is regulated by the act of the parties, and this
ﬁl of the contract is founded ontheiract. Since, by contract,
maker i3 vot liable for his note wniil the days .of grace are
expired, he has not broken his contract until they expire. The
duty of giving notice to the endorser of his failure, does not
arise, until the failure has taken place; and, consequently, the
promise of the bank to give such notice is performed, if it be
given when the event has happened.
The case of the Bank of Columbia v. Oukley, (4 Wheat. Rep.
235.) was one \n which the legislature had given a summary re-
to the baok for a broken contract, and had placed that re-
medy in the hands of the bank itsell. The case did not turn on
the question whether the law of Maryland was introduced into
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827  the contract, hutwhatharls;ﬂymi ht not, by his own ooa

‘e dnet, rencunce his claim to

trial by jury in a particular case

Ogdes  The Court likened it to submissions to arbitration,and to stipe-
Samnders, I2tion and forthcoming bonds. - The principle settled in that case

that a party may renounce a benefit, and that Oakley, had
ﬁmhea this right *

The cases from end Equt turn upon a principle, which
i generally recoguized, but which is entirely distinct from that
they are cited to su It is, that a man who is dis-
by the tribucals of bis own country, acting under its
, may plead that discharge in any other country. The prin-
is, that laws sct upon a contract, ot that they eoter into

a stipulation of the I|‘§u‘i‘.ia|. Society affords a2
breaches of contract. If that remedy has been ap-
claim to it is extinguished. The external action of
contracts, by administering the remedy for their
or otherwise, is the usual exercise of legislative power.
interference with ﬁm&nlﬂcu, by i.nlaoduning conditions
not agreed to by the parties, would be a very unusnal

& very extraordinary exercise of the legislative, power,
ich ought not to be gratuitously attributed to laws that do not
profess to elaim it If the law becomes a part of the contract,
change of place would pot expunge the condition. A comtract
made in New-York would be the same in any other State as in
New-York, and would atill retain the stipulation originally in-
troduced into it, that the debtor should be discharged by the
surrender of his estate,

It is not, we think, troe, that contracts are emtered into in
contemplation of the insolvency of the obligor. They are fram-
ed with the expectation that will be literallly performed.
Isclvency is undoubtedly a casualty which is possible, bat s
mever expectzd. In the ordinary course of human transaclions,
if even suspected, provision is made for it, by taking security
against it When it comes unlooked for, it would be entirely
mnmlturmmtucm'idurilutpunuf the contract.

We have, then, no hesitation in saying that, however law may
act upon contracts, it does not enter into them, and become a
part of the agréement. The effect of such a principle would be
a miucltil::iwus lbrl:rggaant of legislative power over subjects
within jurisdiction of States, by arresting their pow-
um'm : e e
tracis.

5{%

Iy
]

F
5

ey

ify such laws with respect to existing con-

But although the argument is not sustainable in this form, it as-
sumes no other, in which it is more plausible. Cnnu'm; it is
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said, being the creature of society, derives its obligation from
the law; and, although the law may not enter into the agree-
ment so a3 toform a constituent part of it, still it acts externally
upom the contract, and determines how far the principle of co-
ercion shall be applied to it, and this being universally under-
stood, noindividual can complain justly of its application to him-
self; in a case where it was known when the contract was
formed.

"This argument has been illustrated by references to the sta-
tutes of frauds, of usury, and of limitations. The construction of
the words in the constitution, respecting: contracts, for which
the defendants contend, would, it mheeu said, withdraw all
these subjects from State legislation. The acknowlédgement,
that they remain within it, is urged as an admission, that con-
tract is pot withdrawn by the constitution, but remains inder
State control, subject to this restriction only, that no law shall
be passed impairing the obligation of contracts in existence at

its 'Fauq,-e.
he defendants maintain that an error lies at the very foun-
dation of this argument. It assumes that contract is the mere
creature of society, and derives all its pbligatica from human le-
gislation. That it is not the stipulation an individual makes
which binds him, but some declaration of the supreme power of
a State to which he bel that he shall perform what he has
undertaken to perform, That though this original declaration
may be lost in remote antiquity, it must be presumed as the ori-
in of the obligation of contracts, This postulate the defendants

¥, and, we thmk, with great reason,

1t is an argument of no inconsiderable weight against it, that we
find no trace of sich an enactment. So far back as human research
carries us, we find the judicial power as a part of the execu-
tive, administering justice by the application of remedies to vio-
Inted rights, or hr&iu:n contracts. We find that power applying
these remedies on the idea of a pre-existing obligation on every
man to do what he has promised on consideration to do; that the
breach of this obligation is an injury for which the injored par-
ty has a just claim to com ion, and that society ought to
efford bim & remedy for that injury. We find allusions to the
mode of acquiring property, but we find no allusion, from the
earliest time, to eny supposed act of the governing power giv-
ing obligation to contracts. - On the contrary the proceedings
respecting them of which we know any thing, evince the idea
of a pre-existing intrinsic obligation vrgnch human law enforces.

Ogden
Baundars
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If, on tracing the right to contract, and the cbligations create=<
by contfact, to their source, we find them (o exist anterior to
and i t of society, we may reasonably conclude tha
those original and pre-existing principles are, like many othes
natural rights, brought with man into society; and, although they
may be cootrolled, are not given by human legislation.
n the rudest state of nature a man imeelf, and la-
bours for his own pu That which he acquires is his
own, at least while in his possession, and he may transfer it to
another, This transfer his right to that other. Hence
the right to barter.’ (;nu man may have acquired more skins
than are necessary for his'irotwtinn E"om the cold; another more
food than is necessary for his immediate use. Theyagree each
to supply the wants of the other from his surplis, Is this con-
tract without obligation? If ene of them, having received and
eaten the food he seeded, refuses to deliver the skin, may not
the other rightfully compel him to deliver itt Or two persons
agree 10 unite their strength and skill to hunt together for their
mutual advantage, engaging to divide the animal they shall
master. Can one of them ﬁﬁztfull]r take the whole? or should
he attempt it, may not the other force him toa division? If the
answer to these questions must affirm the duty of ing faith
between these parties, and the right to enforce it if violated, the
answer admits the obligation of contracts, because, upon that
obligation depends the right to enforee them, Superior stren
may give the power, but campot give the right. The right.
fulness of coercion must d!:[:lvend on the pre-existing obligation
to do that for which compulsion is used. " It is no objection to
the principle, that the injured party may be the weakest. In
society, the wrong-doer may be tob powerful for the law, He
ma ifle its coercive power, yet his contracts are obligatory;
umi if society acquire the power of coercion, that power will
be applied without previously enacting that his contract is obli-
!‘_ - L]
ot nations are individuals in a state of nature.
Whence is derived the obligation of their contracts? They
admit the existence of no superior legislative power which isto
give them validity, yet their validity is acknowledged by all. If
one of these contracts be broken, all admit the right of the in-
jured party to demand reparation for the injury, and to enforce
that reparation if it be withheld. -He may not have the power
to enforee it, but the whole civilized world concars in saying,
“that the power, if possessed, is rightfully used.
In a state of nature, these individuals may contract, their con-
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tracts are bhllgatm&l and force may rightfully be gmployed to
coerce the party who has broken his engagement. _

What is the effeet of society upon these rights? When men
unite together and form a government, do they surrender their
right to contract, as well as their right to enforce the obser-
vance of coutracts? For what purpose should they make this
surrender! Government cannot exercise this power for in-
dividugls. It is better that they should exercice it for them-
selves. For what pmﬁw, then, should the surrender be
made?! 1t can only be, that government may give it bick again.
As we have no evidence of the surrender, or of the resforation
of the right; as this operation of surrender and restoration would
be an idle and useless ceremony, the rational inference seems to
be, that neither has ever been made; that individuals do not de-
rive from government their right to contract, but bring that
right with them into soeiety; that obligation is not conferred on
contracts by positive law, but is intrinsic, and is conferred by
the act of the parties. This results from I'l;f;l which every
mnan retains to acquire property, to dispose of (hat property ac-
cording to his own judgment, and to pledge himself for a future
act. These rights are not given by society, but are brought
into it. The right of coercion is necessarily surrendered to gov-
emment, and this surrender imﬁsm on government the correla-
tive duty of furnishing a remedy. The right to regulate con-
tracts, to prescribe rules by wiir.h they shall bé evidenced, to
prohibit such ds may be deemed mischievous, is unquestionable,
and has been universally exercised. So far as this power has
Testrained the original right of individuals tobind themselves by
contract, it is restrained; but beyond these actual restraints the

arig.nal power remains unimpaired.

his reasoning is, undoubtedly, much sh'ﬁus;lhenad by the au-
thority of those writers on natural and nati law, whose opi-
nions have been viewed with profound respect by the wisest
men of the present, and of past a -

Supposing the niJli.gnﬁm of the contract to be derived from
the agreement of the parties, we will inquire how far law acts
externally on il, and may cootrol that obligation. That law may
bave, on future contracts, all the effect which the counsel for
the plaintiff in error claim, will not be denied., That it is capa-~
ble of dischargiog the debtor under the circumstances, and on
the conditions prescribed in the statute which has been pleaded
in this case, will not be controverted. But as this is an
tion which was not intended by the parties, nor contemplated
by them, the particular act can be entitled to %m&;
when it has the full force of law. A law may ine the
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obligation of a8 contract on theh:{-peningnfamﬁngem , e
cause it is the law: If it be not the law, it cannot bave this e
fect. When its existence as law is demied, that existence cam
not be proved by showing what are the qualitiesof alaw. Law
has been ﬂeﬁnmf by a writer, whose definitions especially have
been the theme of almost universal panegyric, “to be a rule of
civil conduct prescribed by the supreme power ina State.” 1In
our system, the legislature of & State is the supreme power, iz
ull cases w:‘me its action is not restrained by the constitution of
the Unjtéd States,. Where it is so restrained, the legislature
ceases to be the supreme power, and itsacts are not law. It is,
then, heggin% the question to say, that, because contracts may
be disclarged by a law previously enacted, this contract may
be discharged by this act of the legislatore of New-York; for the
question returns upon us, in this act a law. s it consistent with,
or repugnant to, the constitution of the United States? This
question is to be solved only by the coustitution itself.

In examining it, we mdﬂir admit, that the whole subject of
contracts is under the control of society, and that all the power
of society over it resides in the State iegia]atum, except in
those special cases where restraint is imposed by the constitu-
tion of the United States. The particular restraint now under con-
sideration is on the power to impair the obligation of contracts.
The extent of this restraint cannot be ascertained by showi
that the legislature may prescribe the circumstances, om whi
the original validity of a contract shall be made to depend. If
the legislative will be, that certain agreements shall be in
writing, that they shall be sealed, that they shall be attested
by a certain number of witnesses, that they shall be
or that they shall assume any prescribed form before they be-
come obligatory, all these are regulations which society may
rightfully make, and which do not come within the restnctions

the constitution, becanse they do not impair the obligation of
the mmh _Tll]ﬂhnblig'll.iun must mal-; hef:? i‘:&::'n be im-
paired; B iibition to impair it, whenm not im-
ply an inabu'lilgr:u prescribe tgxe :-,."mmatnnn:a’ which shall
create its obligation. The Statutes of frauds, therefore, which
have been enacted in several States, and which are acknow-
ledged to flow from the proper exercise of State sovereignty,
prescribe ations which must precede the obligation o
contract, and consequently, cannot impair that obligation. Acts
of this description, tberel%re, are most clearly not within the
prohibition of the constitution. .

The acts against usury are of the same.character. They de-
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tlare the contract to be void in the beginning. They den
that the instrument ever became a contract. I"lﬁl:te;qrr deny it
original obligation; and cannot impair that which never came
into existence. '

Acts of limitations approach more nearly to the subject of

consideration, but are not identified with it. They defeat a '

contract once obli , and may, thérefore, be d to
5 of th chasastes of lawe. whivh iugseis Ha Shligation.
t a practical view of the Nhlj:;.:t will show us that the two
lawe stand upon distinct princip ;
In the case of Sturges v. Crowninshicld, it was observed by
the Court, that these siatutes relate only to the remedies,
which are furnished in the Courts; and their language iz gene~
rn.l:i confined to the remedy. They do not purport to dispense
with the performance of a contract, but proceed on the pre-
sumption that a certain length of time, unexplained by circum-
stances, is reasonable evidence of a performance. It is on this
idea alone that it is possible to sustain the decision, that a bare
acknowledgement of the debt, vnaccompanied with any new
promise, shall remove the bar created by the act. It would be
a mischief not 1o be tolerated, if contracts might be set up at
any distance of time, when the evidence of payment might be
lost, and the estates of the dead, or even of the living, be sub-
jected to these stale obligations, The principle is, without the
aid of a statuts, adopted by the Courts s a rule of justice. The
legislatore has enacted no statute of limitations as a bar to suits
on sealed instruments.  Yet twenty years of unexplained silence
on the part of the creditor is evidence of payment. On parol
contracts, or on written contracts not under seal, which are con-
sidered in a Jess solemn point of view than sealed instruments,
the legislature has supposed that a shorter time might amount to
evidence of performance, and has s0 enacted. All have acqui-
esced in these enactments, but have never comsidered them as
being of that class of laws which impair the oliigation of con-
tracts, In prescribing the evidence which shall be received in
its Courts, and the :@ct of that evidence, the State-is exercis-
ing its acknowledged powers. It is likewise in the exercise of
its legitimate powers, when it is regulating the remedy and mode
of ing in ite Courts. .
counsel for the plaintiffin error insist, that the right to regu-
late the remedy and to modify the obligation of the contract are
the same; that obligation and remedy are identical, that they are
synonymous—iwo words conveying the same idea.
The answer given to this proposition by the defendant’s
24
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counsel seems to be conclusive. They origmate at differe
times. The obligation to perform is coeval with the underts
ing to perform; it originates with the contract itself, and operat
anterior to the time of performance. The remedy acis wpon
broken contract, and enforces a pre-existing obligation.

If there be any thing in the observations made in & precedic
Enuflhhupinmnmipmﬁngthemm{rm which contrach

rive their obligation, the proposition we are now considerin
cannot be true. It was shown, we think, satisfactorily, that the
right to eontract is the attribute of a free agent, and that he may
rightfully coerce gerﬁirmme from another free agent who vio-
lates his faith. Contracts have, consequently en intrinsic obli-
gation. When men come into society, they can no longer exer-
cise this original and natural right of coercion. It would be is-
compatible with general peace, and is, therefore, surrendered.
Society prohibits the use of private individual coercion, and
ﬂﬂ in its place & more safe and a more certain remedy. But

right to contract is not surrendered with the right to coerce

ormance, It is still incident to that degree of free agency
which the lawe leave to every individual, and the obligation of
the contract is a necessary consequence of the right to make it
Laws regulate this right, but, where not regulated, it is re-
tained in jis original extent. 6m and remedy, then, are
not identical; they originate at di times, and are derived
from different sources.

But, although the identity of obligation and remedy be dis-
proved, it may be, and has urged, that they are isely
commensurate with each other, and are such ujmpnm &

if the expression may be allowed, that the action of law

wl_ remedy imadmtely felt by the obli ;pn;lht

ive, languish, ie together, B use {his ar-

g'nn{ent 8 to show the absurdity and self-contradiction of the

copsiruction which maintains the inviolability of obligation,
while it leaves the remedy to the State governments.

We do not perceive this absurdity or self-contradiction.

Our country exhibits the extraordinary spectacle of distinct,
and, in m::{ Tespects, inﬂelpmdent governments over the same
territory and the same people. ' The local governments are re-
strained from impairing the obligation of contracts, but they fur-
nish the remedy to eniorce them, and administer that remedy in
tribunals constituted by themselves. It has been shown that
the obligation is distinot from the remedy, and, it would seem
to follow, that law mightact on the remedy without acting on
the obligation. To a remedy is cerlainly the high duty
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of those who govern to those who are governed. A failare in
the performance of this duty subjects the government (o the just
reproach of the world. But the constitution has not undertaken
to enforce its performance. That instrument treats the States
with the respect which is due to intelligent beings, understand-
ing their duties, and willing to perform them; not as insane be-
ings, who must be compelled to act for self-preservation. Ita
Inngua&:h the language of restraint, not of coercion. It pro-
hibits the States from passing any law mpmnng the obligation
of contracts; it does not enjoin them to enforce contracts,
Should a State be sufficiently insane to shut up or abolish its
Courts, and thereby wi all remedy, w. this annihila-
tion of remedy annihilate the obligation also of contracts? We
know it would pot, If the debtor should come within the ju-
riediction of any Court of another state, the remedy would be
immediately applied, and the inherent obligation of the contract
enforced. This cannot be aseribed to a renewal of the ohli
jom; for passing the line of a State cannot re-create an obli
?rnl?iuch WE:’;:lnliEngishﬂd. It must be the original f.ll:l'!i.g'l1:i:tgt;llitti?u-l:l
rived from the agreement of the parties, and which exists unim-
ired though the remedy was withdrawn. :
But, we are told, that the power of the State over the remedy
may be used to the destruction of all beneficial resulis from the
7ight; and hence it is inferred, that the construction which
maintains the inviolability of the obligation, must be extended to
the of regulating the remedy, C
difficulty which this view uf the subject presents, does
not proceed from the identity or connexion of right and remedy,
but the existence of distinct governments acting on kindred
subjects. The constitution contemplates restraint as to the
obligation of contracts; not as to the application of remedy, If
this restraint affects a power which the constitution did not
mean to touch, it can only be when that power is used as an in-
strument of hostility to invade the inviolability of contract, which
which is placed beyond its reach. A State may use many of
its acknowledged powers in such manner as to come in conflict
with the provisions of the constitution. Thus the power over
its domestic police, the power to regulate commerce purely in-
ternal, may be so exercised as (o interfere with regulations of
commerce with foreign nations, or between the States. Insoch
cases, the power which is supreme must control that which is
not supreme, when they come in conflict. But this principle
does not involve any self-contradiction, or deny the existence
of the several powers in the respective governments. So, if a
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State shall not merely modify, or withhold a particular remedy,
but shall apply it in such manner as to extinguizh the obligation
without performance, it would be an abuse of power which
could scarcely be misunderstood, but which woald not prove that
remedy could not be ated without regulating obhgation.

The counsel] for the plaintiff in error put a case of more difi-
calty, and it as a conclusive argument against the existence
of a distinct line dividing obligation from remedy. It is thin
The law affords remed iving execution against the
or the property, or . The same power which can with-
draw the remedy against the mcm, can withdraw that agaimst
the property, or that against both, and thus effectually defeat the
obligation. ‘The constitution, we are told, deals not with form,
but with substance; and cannot be presumed, if it designed to

t the abligliunuf contracts from State legislation, to
ve left it thus obviously exposed to destruction.

The answer ia, that if the law goes farther, and anpuls the
obligation without affording the remedy which satisfies it, if its
action on the remedy be such as palpﬂ{iy to impair the obligs-
tion of the contract, the case arises which we suppose 1o
be within the constitution. If it leaves the obligation untouched,
but withholds the remedy, or affords one which is merely nomi-
nal, it is like all other cases of misgovernment, and leaves the
debtor still Hable to his creditor, should he be found, or should
his property be found, where the laws afford a remedy. If that
high sense of duty which selected for the government of
their fellow citizens must be supposed to feel, furnishes no se-
curity sgainst a course of legislation which must end in self-de-
struction; if the solemn oath taken by every member, to support
the constitution of the United States, furnishes no security
against intentional attempts to violate its spirit while evading its
letter;—the question how far the comstitution interposes a shield
for the protection of an injured individual, who demands from a
Court of justice that remedy which every government ought to
afford, will depend ont the law itself which shall be brought us-
der consideration. The anticipation of such a case would be
unnecessarily disrespectful, and an opinion on it would be, at
1 Iil:u-en:nu.t:.:rf:. But, however the question might be decided,
should it be even determined that such a law would be a spe-
cessful evasion of the constitution, it does not follow, that an act
which operates directly on the contract atier it is made, is not
within the restriction imposed on the States by that instrument.
The validity of a law acting directly on the obligation, is not
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wved by showing that the constitution has provided no means

r compelling the States to enforce it.

We perceive, then, no reason for the opinion, that the prohi-
bition “to pass any law impairing the obligation of contracts,”
is ingump?ti'hl? with the fair exercise of m:i'. diIEIIErEIJDn, which
the State legislatures possess in common with a ernm
to regulate the remedies afforded by their own Egm. E:'-'h;
think, that nhlig:ﬁnn and remedy are distinguishable from each
other, That the first is created by the act of the parties, the
last is afforded by government. The words of the restriction
we have been considering, countenance, we think, this idea
No State shall “pass any law impairing the obligation of con-
tracts.” These words seem to us to import, that the obligation
is intrinsic, that it is created by the contract itself, not that it is
dependent on the laws made to enforce it. Whenwe advert to
the course of reading generally pursued by American statesmen
in early life, we must suppose, that the framers of our constitu-
tion were intimately acquainted with the writings of those wise
and learned men, whose treatises on the laws of nature and na-
tions have guided public opinion on the subjects of obligation
and contract. If we turn fo those treatises, we find them to
concur in the declaration, that contracts possess an original in-
trinsic obligation, derived from the acts of free agents, and not
given by government. We must sonme, that the framers of
our constitution took the same view of the subject, and the lan.
gu;ge they have used confirms this opinion.

he propositions we have endeavoured to maintain, of the
truth of which we are ourselves convinced, are these:

That the words of the clause in the constitution which we
m; considering, taken 1{': thei:i'_ natural and obvious sense, admit
of ive, as well as of a retrospective, operation.

TML of the legislature does ﬁhﬂm into the con-
tract, and become one of the eonditions stipulated by the par-
ties; nor does it act extermally on the agreement, unless it have
the full force of Jaw.

That contracts derive their obligation from the act of the par-
ties, not from the t of government; and that the right of gov-
emment to mgu]me manner in which shall ﬂ formed,
or to ibit such as may be aguinst the policy of the State, is
entirely consistent with iair inviolability after they have been

That the obligation of a contract is not identified with the
means which government may furnish to enforce ity and that
a prohibition to pass any law impairing it, does not imply a
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probibition to vary the remedy; nor does & power to vary £k
remedy, imply a power to imply the obligation derived from ok
act of parties.

We cannot look back to the history of the times when th
august spectacle was exhibited of the assemblage of & whol.
people by their representatives in Convention, in order to unite
thirteen independent sovereignties under one government, so far
as might be necessary for the purfaaa of union, without being
sensible of the great importance which was at that time attach-
ed to the tenth section of the firstarticle, The power of chang-
ing the relative situation of debtor and creditor, of interfering
with contracts, a power which comes home to every man,
touches the interest of all, and controls the conduct of every in-
dividual in those things which he supposes to be tmper for his
own exclusive management, had been used to such anexcess by
the State legislatures, as to break in upon the ordinary inter-
course of society, and destroy all confidence between man and
man. The mischief had become so great, so alarming, as pot
only to impair commercial intercourse, and threaten exist-
once of credit, but te sap the morals of the people, and destroy
the sanctity of private faith. To guard against the continuance
of the evil was an object of deep intereat with all the truly wise,
as well as the virtuous, of this great community, and was one
of the important benefits expected from & reform of the govern-
ment. '

To impose restraints on State I:l?'iahﬁun us respected this de-
licate and interesting subject, was Lthought by all those
patriots who could take an enli and oumpreiemin view
of our situation; and the principle obtained an early admission
into the various schemes of government which were submitted
mn?:dcu?;:“ﬁm- I]u ui':lmmlng an instrument, wf];u;i] was in-
te to tual, the presumption is strong, every im-
portant princ.ippe]zpfnlmd into i!.p is intended to be perpetual

that a principle expressed in terms to operate in all future
time, isintended so to operate. But if the construetion for
which the plaintifi’s counsel contend be the true one, the con-
stitution will have imposed a restriction in langusge indicating
parpatuitﬁ; which every State in the Union may elude at plea-
sure. ‘The obligation of contracts in force, at any given tme,
ia but of short duration; and, if the inhibition be of retrospec-
tive laws only, a very short lapze of time will remove every
subject on which the act is forbidden to operate, and make this
ision of the comstitution so far useless, Instead of iotro-

peing a great principle, prohibiting all laws of this obnoxious
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character, the constitution will only suspend their ommn for
a moment, or except from it pre-existing cases. object
wauld scarcely seem to be of sufficient importance to have
ﬁmnd a place in that instrument.

*This construction would change the character of the provi-
sion, and convert an inhibition to pass laws impairing the obli-
Eat.l on of contracts, into an inhibition to pass retrospective laws.

this been the lnten.t:un of the Convention, is it not reason-
able to believe that it would have been so expressed? Had the
intention been lo confine the restriction to laws which were re-
trospective in their operation, language could have bm found,
and would bave been used, to convey this idea.
word would have occurred to the framers of the mslmnu:;ﬁ
we should Ii.]ava jprobably fourd itin the damih;w =
eneral ibition to any “law im tion
Enumultl;?the pmhihm wiulrl hampmtn the ;E:Hga of
any retrospective law. Or, if the intention had been not to em-
brace all re ive lnwa, but those omly which related to
contracts, still the word would have been introduced, and the
State legmlatnrea would have been forbidden “to puunrrmo-
:pm-s law impairiog the obligation of contracts,”’ or ‘o pass
any law impairing theuhalngahnu of contracts prenuuul]r made.”
Words Hfl:mh direct! plainly express the cardinal intent,
always present ves to those who are pre an impor-
tant instrument, and will always be used by lhn:m. E doubtedly
there is an imperfection in human language, which ofted exposes
the same sentence to different constructions. But it is in-
deed, for a person of clear and distinet p:n:-.aph‘ma\,in:z:aing
to convey one principal idea, 80 to express himself as to leave
any doubt respecting that iden. It may be uncertnin whether
his words comprehend other things not immediately in his
mind; but it can seldom be uncertain whether he intends the par-
ticular thing to which his mind is specially directed. If the
mind of the Convention, in framing thlhltwn had beea
directed, not generally 10 the operation of laws upon the obli-
gation of contracts, but particularly to their retraspective ope-
ration, it is scarcely conceivable that some word would not Im'a
been used indicating this idea. In instruments prepared on great
consideration, general terms, comprehending a whole subject,
I.I"B laldum employed to designate a particular, we might say, a
that uubjer.'.l. TII': general language of the
nlmusnuhaimght suggested by a gmanlmluttnpm—
hibit State legislation on the subject to which that 1
applied—the obligation of contracts; not such as would ; sug-
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gested by a particular intent to prohibit retrospective legislz
tion.

It is also worthy of comsideration, that those laws which =
effected all that miuchﬂtha constitution int!:n::ll:l to prevent
Were clive as as retrospective, in their tion
They ﬂwuoad futare contracts, aE well as those ;Pemmﬁumb
formed. There is the less reason for imputing to the Conven-
tion an.intention, not manifested by their language, 1o confine a
restriction intended to guard against the recurrence of those
mischiefs, to retrospective legislation. For these reasons, we
are of opinion, that, on this point, the District Court of Louis-
iana has decided rightly.

Judgment having been entered in favour of the validity of =
certificate of discharge under the State laws in those cases,
(argued in connexion with Ogden v. Sueunders,) where the con-
tract was made between citizens of the State under whose law
the diach whas obtained, and in whose Courts the certificate
was pl ,thammewufuﬂhernrgfh the same counsel,
upon the points reserved, as to the e such a discharge
in respect to a contract made with a citizen of amother State,
and where the certificate was pleaded in the Courts of another
Btac;‘a, fﬂlc-n':]f H&U;dted Smﬂ:!nch finally pronounced in the

o er I nt which was fin in
cause intelligible, it iEmFm to state, 1.'!1{1 in addition to the
plea of lhe certificate of discharge under the insolvent law of
of the State of New York, of 1801, the defendant below,
Ogden, pleaded the statute of limitations (of New York,) non
assumpat infra sex annos.

To this plea, the plaintiff below, Ssunders, replied, that pre-
vioys to the running of the statute, to wit, in April, 1810, the
defendant, Ogden, removed from the State of New-Yotk to
New-Orleans, in the State of Louisiana, where he continued to
reside until the commencement of this suit.

Tthuri' found the facts of the drawing and acceplance of
the bills, of the discharge under the insolvent law of New-
York, and of the defendant’s removing to Lovisiaoa at the time
stated in the plaintifi”s replication, in the form of what was
bably intended to be a special verdict, submitting the law to the
Court: “If the law be R:: the plaintiff, then they find for the
plaintiff the amount of the several acceptances, with the inter-
est and costs; but if the law on the said facts be for the defen-
dant, then the jury find for the defendant, with costs.”

A judgment was rendered by the Court below upon this ver-
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dict. And the cause being brought by writ of error before this
Court, among the erpors assi was the following: ““That the
judgment of the Court is for agreater sum than is found by the
Jury; the whole amount of the bills set forth i the petition be-
g 2,183 dollars, amounting, with interest from the time of the
Judicial demand, to 2,653 dollars and 34 cents. ' Whereas the
j;‘dgmmt is for the sum ot 4,017 dollars, 64 cents, demages,”
L -9

Mr. Justice Jomwsow. 1 am instrocted by the majority of
the Court finally to dispose of this cause. The present major-
ity is not the same which determined the general question on the
constitutionality of Btate insolvent laws, with reference to the
wiolation of the obligation of contracts. I now stand united
with the minority on the former question, and, therefore, feel it
due to myself and the community to maintain my consistency.

The question now to be considered is, whether a discharge
of a debtor under a State insclvent law, would be valid against
a creditor or cilizen of another State, who has never voluntari-
1y subjected himself to the State laws, otherwise than by the
origin of his contract. '

As between its own citizens, whatever be the origin of the
contract, there is now no question to be made on the effect of
such a discharge; nor is it to be questioned, that a discharge not
valid under the constitution in the Courts of the United Btates,
18 equally invalid in the State Courts, The question to be con-

sidered goes to the invalidity of the discharge altogether, and, |

therefore, steers clear of that provision in the constitution
which purports to give validity in every State lo the records,
judicial proceedings, and so forth, of each State,

Tlhe guestion now to be considered, was anticipated in the
case of Sturges v. Crowninshield, when the Court, in the close
of the opinion delivered, declared, that it means to confine its
views to the case then under consideration, and not to' commit
usell as to those in which the interests and rights of a citizen
of another State are implicated. \

The question is one partly international, y constitutionsl.
My opinion on the subject 1s briefly this: that the provision in
the constitution which gives the power to the general govern-
ment to establish tribunals of its own in every State, in order
thatthe citizens of other States or sovereignties might therein
Emmﬂe. their rights under the jurisdiction of the Umted

tates, had for its object an harmonious distribution of justice
throughout the Union; to confine the States, in the exercise of
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their judicial sovereignty, to cases between their own eitize:
to prevent, in fact, the exercise of that very power over U
rigmf citizens, of other States, which the origin of the co
tract might be supposed to ﬂe to each State; and thus, to o
viate that conflictus legum, which has employed the pens of ff
berus and various others, and which nnI one who stodies tf
subject will plainly perceive, it is infinitely more easy to prever
than to adjust.

These conflicts of power-and right mumilgmnﬁua only af
ter contracts are entered into, Contracts, then, become the ap
propriate subjects of judicial cognizance; and if the just claims
which they give rise to, are violated by arbitrary laws, or if the
course of distributive justice be agide, or obstructed by
legislative interference, it becomes a subject of jealousy, irrita-
tion, and national complaint or retaliation.

It is not unimportant to observe, that the constitution was
adopted at the very period when the Courts of Great Brilain
were engaged in adjusting the conflicts of right which arose
upon their own bankrupt law, the subjects of that crowsn
in the several dominions of Scotland, Ireland, and the West In-
dies. The first case we have on the effect of foreign dis-

that of Ballantine v. Golding, occurred in 1783, andthe
law could hardly be beld settled the case of Hunier v.
Poits, which was decided in 1791.

M{ one who will take the trouble to investigate the subject,
will, | think, be satisfied, that although the British Courta pre-
fess to decide upon a principle of universal law, when adjudi-
cating upon the effect of a foreign discharge, neither the pas-

in Fattel, to which they constantly refer, nor the practice
doctrines of other nations, will sustain them in the princi-
ple 1o the extent in which they assert it. 1L was all important
to a great commercial nation, the creditors of all the rest of the
world, to maintain the doctrine as one of universal obligation,
that the assi of the bankrupt’s effects, under a low of the
couniry of the contract, should earry the inferest in  his dabls,
whereeer his debtor may revide; and that no foreign discharge of
his debtor showld operale inal debts mﬁmﬁk the bank-
rupt in his own mmnﬂ-g. ut I think it perfectly clear, that in
the United States a different doctrine has been established; and
since the power to discharge the bankrupt is asserted on the
same priociple with the power to assign his debts, that the de-
from it in the one instance, carries with it & negation of

the principle altogether.

It is vain to deny that it is now the established doetrine in
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land, that the discharge of a bankrupt shall be effactual
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ever be the allegiance or country of the creditor. “ But I think
it equally.clear, that this is a rule peculiarto her jurisprudence,
and that reciprocity is the general rule of other countries; that
the effect given to such discharge is s0 much a matter of comity,
that the States of the European continent, in all cases reserve
the right of deciding whether reciprocity will not operate inju-
ricusly upon their own citizens.

Huberus, in his third axiom on this subject, puts the effect of
such laws upon the ground of courtesy, and ises the re-
servation that 1 have mentioned; other writers do the same.

I will now examine the American decisions on this subject; and
first, in direct hostility with the received doctrines of the British
Courts, it has been solemnly adjudged in this Court, and, I be-
dieve, in every State Court of the Union, that notwithstanding
the laws of bankruptey in England, a creditor of the bankrupt

may levy an attachment on & debt due the bankrupt ia this coun-

, and & iate the proceeds to his own debt.
u-rln the Egsrgp;f Harrison v. Sterry, (5 Cranch, 208, 302.) a
<ase decided in this Court in 1809, upon full argument, and great
deliberation, and in which &Il the English cases were quoted, it
is expressly adjudged, “‘that in the case of a contract made with
foreigners in a foreign country, the bankrapt laws of the foreign

.country are incapable of operating a legal transfer of property
in the United States,” and judgment was given in favour of the
attaching credilors, against the claim of the foreign assignees.

In that case, also, another important doctrine is established
in atlidy with Who Bk doirie, ¥or (e Usiod Blaiu

interposed & claim against 1 ish assigoees, in order to
obtain satisfaction frumqtﬂe pmufil:sof the bankrupt’s effects
in this country, for a debt contracted in Great Britain. And this
Court decreed, accordingly, expressly restricting the power of
the contract te its concoction and exposition.

The language of the Court is, law of the place where
a contract 18 made, is, generally speaking, the law of the con-
tract; that is, it is the law by which the contract is expounded.
But the right of priority forms no part of the contract itself. It
18 extrinsic, and is rather a persocal privilege, dependent on the
laws of the place where the property lies, and where the Court
#its which decides the cause.

And, accordingly, the law of the United States was sustained,
which gave the debts due the bankrupt here, to satify & debt
coatracted in England, to the prejudice of the law of England,
which gave the same debts to the assignees of the bankrupt.

Ogilen
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It canmot be necessary to go farther than this case lo estab-
lish, that,so far as relates to the foreign creditor, this country
does not recognise the English doctrine, that the bunkript law
aof the country of the comiract i paramount in disposing of the
rights of the !

The United States pass a law which asseris the right to ap-
gumpri.lts a debt due aﬁ:rm‘lﬂ bankrupt, to satisfying & debt

e itself, and incorred by that bankrupt in his own couatry,
The assignees of that bankrupt question this right, and claim
the debt as legally vested in them by the law of the country of
the contract, and maintain that the debt due the United Sta
being contracted in Great Britain, was subject to the laws
Great Britain, and, therefore, entitled only 10 share in common
with other creditors in the proceeds of bankrupt’s effects
that the debt so appropriated by the law of the United States
to its exclusive benefit was, as to all the bankrupt’s contracts, or
certainly as to all English contracts, vested in the assignees, on
international principles, principles which gave effect to the
English bankrupt laws, so vesting that debt, paramount to the

laws of other countries.

In giving effect to the law of the United States, this Coort

overrules fhut doctrine; and, ir the act of passing that law, this

asserts both the power over the subject, and the
right to exercisc that power without a violation of natioml
comity; or has at least taken its stand against that comity, and
asserted a right to Fmte.nt its own interests, which, in prineiple,
is equally applicable to the interests of its own citizens.

It has had, in fact, regard to the lex loei rei sile, as existing in
the person and funds of the debtor of the bankrupt, and the
righte of self-preservation, and duty of proteetion to its own
citizens, and the actual allegiance of the creditor and debtor,
not the metaphysical allegiance of the contract, on which the
foreign power i3 asserted.

It would be in vain to assign the decision of this Court in
Harrison v. Sterry, or the passing of the law of the United
States, to the general preference, which the government may
assert in the payment of its own debt, since that preference cas
only exist to the prejudice of its own citizens, whereas, the

dence there claimed and conceded operated to the prejo-
ice of British creditors.

The case of Baker v. Wheaton, adjudged in the Courts of
Massachusetts in the time of Chicf Justice Parsons, (5 Mase
Rep, 509.)is a verystrong case upon this subject. That alse




ON INSOLVENCY.

was argued with great care, and all the British cases reviewed;
the Court took time 1o deliberate, and the same doctrine was
maintained, in the same year and the same month with Harri-
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som V. Sterry, and certaioly without any communication between ﬂn“;;"_

the two courts.

The case was this: one Wheaton gave a promissory note to
one Chandler, both being at that time citizens and inhabitants
of Rhode lsland. Whemlon was discharged under the banl-
rupt laws of Rhode Island, both still continuing citizens and in-
habitants of the same State, and the note remaining the property
of Chandler. Subae;zlunnt to the discharge, Chandler endorses
the note to Baker, and Wheaton is arrested in Massachusetts,
He pleads the discharge in bar, and the Court, in deciding, ex-
presses itself thus: “When, t‘lemfure, the defendant yas dis-
cha from that contract, lege loei, the promisee was bound
by that discharge, as he was o parly to the lwes of that State, and
assenting fo their fom, if, when the contract wos
made, t E:omim not been a citizen of Rhode lsland, he
would not ve been bound by the laws of it or any other State,
and holding this noteat the time of the discharge, he might after-
wards maintain an action upon it in the Courts of this State.” And
again, (page 811,) “if the note had been transferred to the
gﬂ.imiﬁ', a citizen of this State, whilst it remained due and un-

ischarged by the insolvent laws of Rhode Island, those laws
could not affect his rights in the Courts of law in this Siate, be-
concse he is not by them,”

This, it will be observed, regards & contract acknowledged
to be of Rbode lsland origin.

There ia another case reported -in the decisions of the same
State, (10 vol. p. 337.) which carries this doctrine atill farther,
and, I apprehend, to a length which caonot be maintained.

This was the case of Watson v. Bourne, in which Watson,
a citizen of Massachusetts, had sued Boornein a State Court,
and obtained judgment. Bourne was discharged under the in-
solvent laws of that State, and being afterwards found in Mas-

usetts was arrested on an action of debt upon the judgment.

He pleads the discharge; plaintiff replies, that he, plaintiff, was

o citizen of Massachusele, und, therefore, not prechuded by the

discharge. The origin of the debt does not appear from the re-

rt, and the argument turned wholly on the question, whether

‘by entering judgment in the Ccurt of the State, he had not sub-
jected his rights to the State laws pro tanio.

The Court overruled the plea, and recognized the doctrine
in Baker v. Wheaton, by declaring “that a discharge of that na-
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tare can only operate where the law is made by an aulhoril'[
common 1o the creditor and debtor to all respects, where bat
M e it ?jjimi;: he C in de the

I have little doubt that the Court, was wrong n denyi
effect of the discharge ms against judgmenis renﬂura:’l'l?g the
State Courts, when the I;mrt goes voluntarily and unnecessarily
into those Courts; but the decision shows, in other respects,
how decidedly the British doctrine is repelled in the Courts of
e Biish doctrine is also unequivocally repelled

e British doctrine is unequivoca ed in a
learned opinion delivered by Mr. Justice 41»1.1:1':: the Cuu:le?f
the last resort in South Carolina, and in which the whole Court,
consisting of the common law judges of the State, concurred.
This was in the case of the dssignees of Topham v. Chapman
al. in which the rights of the attaching creditor were maintained
}fa.uu' t those of the assignees of the bankrupt; (1 Constitstional

eports, p. 353.) and that the same rule was recognized at an
early day in the Court of Pennsylvania, appears from the leadin
case of Phillips v. Hunter (2 H. Black. 402.) in which a Brit:
creditor, who had recovered of a debtor of the bankrupt in
Pennsylvania, was compelled by the Britich Courts to vefund to
the assignees in England, as for money had and received to their
use.

I think it, then, fully established, that in the United States a
creditor of the fnreign]!ramkru t may, attach the debt due the
foreign bankrupt, and apply the money (o the satisfaction of his
pecaliar debt, to the prejedice of the rights of the assignees or
other creditors.

1 do not here speak of assignees, or rights created, under the

{'s own deed; those stand on a different ground, and do not
effect this question. I confine mysell to assignments, or trans-
fers, resting on the operation of the laws of the country, inde-
Emdent of the bankrupt's deed; 1o, the rights and liabilities of

ebtor, creditor, bankropt, and assignees, as created by law.

What is the actual bearing of this right to attach, so general-
ly recogmized by our decisions? -

* It imports a general abandonment of the British principles;
for, according to their laws, the assignee alone has the power
to release the debtor. But the right to attach necessarily im-
plies the right to release the debior, and that right is here as-
serted under the laws of a State which is not the State of the
contract

So, also, the creditor of the bankrupt is, by the laws of his
couniry, entitled to no pore than a ratable participation in the



ON INSOLVENCY.

bankrupt’s effects. But the :E;;ht to attach i a right to
exclusive satisfaction, if the effects so attached should prove ade-
quate to make satisfaction.
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The right to atiach also imports the Tight to sue the banlk-  gouuder.

rupt; and who would impute to the hankrupt law of another
country, the power to restrain the citizens of these States in the
exercise of their right to go into the tribunals of their own coun-
try for the recovery Dgr'c debts, wherever .they may have
originated? Yet, universally, after the law takes the bankrupt
into its own hands, his creditors are prohibited from suing. :

Thus much for the law of this case in an international view,
1 will consider it with reference to the provisions of the conati-
tution, -

I have said above, that I had no doubt, the erection of a dis-
tinct tribunal for the resort of citizens of other States, was in-
troduced, ex industria, into the constitution, to prevent, am
other évils, the assertion of a power over the rights of citi-
zens of other States, upon the metaphysical ideas of the British
er:a:dn the suhj'gct o ‘urisﬂictiicj-r]n over contracts. th.:.lnd there
was reason for ity for, u at principal it is 'l =
er is asserted over the rigt;ts E-?ncreditgl:a which involves a E::n
mockery of justice.

Thus, in the case of Burrows v. Jemino, (reported in 2
and better reported in JMosely, and some other books, the credi-
tor, residing in England, was cited, propably, by a placard on
a door-post in Leghorn, to sppear there to apswer to his debtor,
and his debt passed upon by the Court, perhaps, without his
haviog ever heard of the institution of legal processto destroy it.

The Scotch, if I remember correctly, attach the summons on
the flag-staff, or in the market place, at the shore of Leith; and
the civil law process by proclamation or viis of modis, is not
much better, as the means of subjecting the righis of foreign
creditors to their tribunals.

All this mockery of justice, and the jealousies, recrimina-
tions, and, perhaps, reta]lil.lium, which might grow out of it,
are Imidn:lgtiri' the power of the States over contracts, after they
become the subject exclusively of judicial cognizance, is limil-
el to the controversies of their own citizens.

And it does appear to me almost incontrovertible, that the
States cannot proceed one step farther without exercising a
incompatible with the acknowledged powers of
Etu, or of the United States, and with the rights of the citi-

zene of other States,
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E bankrupt or insolvent system in the world, must
laknr:::!ﬂ:.e character of a judicial investigation. Farties wﬁ
rights are to be affected, are entitled to a hearing. Hence every
g#ystem, in common with the particular system now before us.
profesaes to summon the creditors before some tribunal, to show
cause against granting & discharge to the 'ﬂ-mkrtigl.

But on what principle can a citizen of another State be forced
into the Courts of a State for this investigation? The judgment
to be passed iato prostrate his rights; and on the subject of
these rights the constitution exempts him from the jurisdiction of
the State tribunals, without regard to the place where the coo-
tract may originate. In the only tribunal to which he owes al-
legiance, the State Insolvent, or bankrupt laws, cannot be car-
ried into etfect; they havea law of their own on the subject;(® wd
a cerlificate of discharge under any other law would not be se-
koowledged as valid even in the Courts of the State in which
the Court of the United States that grant it,is held.  Where is
the reciprocity? W here the reason upon which the State Courts
can thus exercise a power over the suitors of that Court, whea
that Court possesses no such power over the suitors of the
State Courts? '

In fact, the constitution takes away the only ground wpoa
which this eminent dominion over particular coutracts can be
claimed, which is that of sovereignty. For the constitutiosl
suitors in the Courts of the United States, are not only exempled
from the necessity of resorting to the Btate tribunals, but actual-
ly cannot be forced into them. I, then, the law of the Englisk

ourts had ever been practically adopted in this country in the
State tribunals, the constitution has produced such a radical mo-
dification of State power over even their own contracts, in the
hands of individuals not subject to their jurisdiction, as to fur-
nish ground for excepting ﬂ]u: rights of such individuals from
the power which the States unquestionably possess over their
own cootracts, and their own citizens.

Follow out the contrary doctrine in its consequences, and see
the absurdity it will produce.

The constitution has constituted Courts professedly indepen-
dent of State power in their judicial course; and yet the judg
ments.of those Courts are to be vacated, and their prisoners set
at large, under the power of the State Courts, or of the State
Jaws, without the possibility of protecting themselves from its
exercise,

(a) Act of Congress of January 6th, 1300, ch. 4. {vol. 3. p. 301.)

\ =
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I camot acquiesce in an incom ility so obvious,

No one has ever imagined, Ihatm‘}:ﬂlmgrhamﬁnmﬂ under
process from the Courts of the United States, could avail him-
self of the insolvent laws of the State in which the Court sits.
And the reason is, that those laws are municipal and peculiar,
and appertaining exclusively to the exercise of State power in
that sphere in which it is sovereign, that is, between its own ci-
tizens, between suitors subjected toState power exclusively, in
their controversies between themselves,

In the Courts of the United States, no higher power is assert-
ed than that of discharging the individual 1n confinement under
1ts own procesa. This aflects not to iaterfere with the rights
of creditors in the State Courts, againat the same individual
Perfect reciprocity would seem to indicate, that no greater
power should be exercised under State authority over the ri
of suitors who belong to the United States jurisdiction. Even
although the principle asserted in the British Courts, of supreme
and exclusive er over their own contracts, had obtained in
tm Ufmﬂmalllm States, | nust lhi.l.’lﬁl that power has
a -2 radi ification by the judici ers granted
to the United States. ) T Ko

I, therefore, consider the disclmrge under & State law, a8 in-
competent to discharge a debt due a citizen of another State;
and, it follows, tim-thnoFlenn{a discharge here set up, is insuf-
ficient to bar the right of the plaintiff. -

1t becomes necessary, therefore, to consider the other errors
assigned in behalf of the defendant; and, first, as to the plea of
the act of limitations.

The statute pleaded here is not the act of Louisiana, but that
of New-York; and the question is not raised by the facts or
averments, whether he could avail himself of that law if the full
time had run out before his departure from New-York, as was
supposed in argument. The plea is obviously founded on the
idea, that the statute of the State of the contract, was generally
pleadable in any other State, a doctrine that will not bear argu-
mient.

The remaining error assigned has regard to the sum for which
the jugdment is entered, it being for a greater amount than the
nominal amount of the bills of exchange on which the suit was

t, and which are found by the verdict.

re has been a defect of explanation on this subject; but,
from the best information afforded us, we consider the amount
for which judgment is entered, as made up of principal, interest,
and dsmages, and the latter as being legally incident to the find-
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1827  ing of the bills of and their non-payment, and assert.
~—— ed by the Court under a practice consonant with that by
Ogden  which the amount of written mntrantﬂll is d?tm'min:d, by refer
Sannders. ©0CE to the prothomotary, in many others of our Courts. We,
therefore, see no error in it The judgment below will, there-

fore, be affirmed. : ;

And the purport of this tion, as | understand it, is,
that as between citizens of the same State, a discharge of a
bankrupt by the laws of that State, is valid as it affects poste-
rior contracts; that as against creditors, citizens of other States,
it iz invelid as to all contracts, %

The propositions which I have endeavoured tomaintain in the
opinion which 1 have delivered are these: ]

Ist. That the power given to the United States to pass bank-
rupt laws is not exclusive.

2nd. That the fair and ordinary exercise of lhnttﬁgvmr by
the States does not necessarily involve a violation of the obliga-
tion of contracts, mulio fortiori of ];oateﬁ.or contracts.

3d. But when in the exercise of that power, the States pass

their own limits, and the rights of their own citizens,

act upon the rights of citizens of other States, there arises

tmﬂictafmemt'g er, and a eollision with the judicil

powers granted to nited States, which renders the exer

cise of such a.gam:rimnm atible with the rights of other States,
and with the Constitution of the United States.

Mr. Justice WassminaTon, Mr. Justice Taomeson, and Mr.
Justice TrimBLE, dissented.

Mr, Chief Justice Mamsmary, Mr. Justice Duvary, and Mr.
Justice Stonv, assented to the judgment, which was entered for
the defendant in error. . I

Judgment affirmed. (<}

T{:ﬁln the cuse of Shaw v, Robbing, the judgment below was reversed

wad an action on several bills of exchange, deawn by the plaintiff on
#he defendant, payable to pluintifi®s order and by the defendant duly se |
gepted.. At the time of the trengaction, the plaintiff was a citizen of Mas |
sachusetts, resident in that State, and the defendant u citizen of New-Yark,
smd there resident.  The action was brought in 2 State Court, in Ohio, and
the defendant refied on a discharge, obtuined in New.York, under the pro-
vislons of the insslvent luows of that State. The highest Court of law in
Olio wﬂi'ludtmglt for the defendant; and the cause wes brought befare
this Court by & writ of error.

Mr. Justice Jouwsow. This s contract between a citizen of New-York
and ncitizen of Mesmsachusetts, It only differs from v. Saunders in
this particular, that the action was bronght in & State Court; not the Court
of New York, but the Court of another siate. We think the decision jin
the case of Oglen v, Seunders applies to this, and must its decision.
The judgment below, therefore, must be reversed, and the couse remand.
ed for such lurther ge as the law may require.

e L e e e e
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MASON against HAILE.

THIS was an action of debt, brought in the Circuit Court of v~/

Rhode Island, upon two several bonds given by the defendan
Haile, to the plaintifi, Mason and one Bates, whom the plainti
survives, one of which bonds was execated on the 14th, and the
other on the 29th of March, 1814. The condition in. both
iluuuﬂs was the same, except as to dates and sums, and is as fol-

WE:

“The condition of the above obligation is such, that if the
above bounden Nathan Haile, now a prisoner in the State’s jail
in Providence, within the of Providence,at the swmt of
Mason and Bates, do, and shall from henceforth continue to be
8 true prisoner, in the custody, guard, and safe-keeping of An-
drew Waterman, keeper of said prison, and in custody,
guard, and safe keeping of his deputy, officers, and servants, or
some one ‘of them, within the limits of said prison, until he
shall be lowfully discharged, without committing any manner of
escape or escapes, during the time of restraint, then this obli-
gation to be voud, or else to remain in full force and virtue”

To the declaration upon these bonds, the defendant pleaded
several pleas, the substance of which was, that in_Juoe, 1814,

after giving the bonds, the defendant ed a petition to the le-
gislature of Rhode Island, praying for relief, and the benefit of
an act passed in June, 1756, entitled “an act for the reliel of

unsolvent deblors,” and that, in the mean time, all proceedi
against him for debt mightbe stayed, and he be liberated from j:ft',
E: ﬂﬁngfn# to mﬁm to jail tl]:l.]!.‘.ml? his petition Fahn]l not
nte thi ith gislature, in Fe
IE!EEH thln:mﬁmﬂnwir;?h m:ﬂ?’ulim; “QOn the petition of a-
than Haile, praying, for the reasons therein stated, that the be-
hefit of an act, entitled, ‘An mct for the relief of insolvent
! passed in the year 1756, be exiended to him, voted,
that said petition be continued till the next session of this as-
sembly; .and that, in the mean time, all proceedings against him,
the said Haile, on account of his debts, be stayed; and that the
eaid Haile be liberated from his present confinement, in the jail,
in the county of Providence, on his giving sufficient bond to the
sheriff of said county, conditioned to return to jail in case said
R:l'll.iun is not granted.” That, on the 28th of February, 1815
gave sufficient bond, with surety, to the sheriff, conditioned
to return to jail, in case the petition should not be granted, and,
thereupon, the sheriff did liberate and discharge him from his

1821,
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said confinement, in said jail, and !':rermi.thim togo at large, out

s of gaikl Waterman's custody, and the custody of the kecper of

Mason
'I-
Hallg.

eaid prison, his deputy, officers, and servants, and out of the
limits of said jail and jail-yard; and he, said Haile, did, upoa
being so liberated, depart and go at large out of the same ac-
cordingly, and so coolinoed at large and liberated, uotil the
Elmjsr of smid petition was granted by the legislature, at the
ebruary session, 1816, and ever since, as Iawl'ullg he might
That, in February, 1816, the legislature, upon a due heannog,
ﬁ:‘lanmd the prayer of the defendant's petition, and the
lowing resolution: “On the ﬂim of Nathan Haile, of
Foster, praying, for the reasons in stated, that the benefit
of an act passed in June, 1756, for the relief of insolvest
debtors, may be extended to him; voted, that the prayer of the
ition bie, and the same is hereby granted.” t the defes-
ant afterwards, in purssance of the above resolution, and of
the laws of the State, received in due form, from the p
court, a judgment, “that he should be, and therehy W,E
discharged of and from all debts, duties, contracts, and demands,
of every name, nature, and Iind, outstanding against him, debi
due to the State aforesaid, and to the Unimg States, excepted,
and from all imprisonment, &rrest, and restraint of his persos
therefor.”
To the pleas so pleaded the plaintiff demurred; there wasa
* joinder in demurrer; and, on the argument of the cause, the
inions of the judges of the Court below were opposed, u
e unsiic Wit ettt wad sl ot mafuagme‘m,'::
the ground that the matters set forth on his part in his pleas,
were sufficient to bar the action, or whether the plantifi was
entitied to judgment upon the demurrers and joinders. The
question was thereupon certified to this court for final decision.

The cause was argued by Mr. Webster and Mr. Bliss, for the

Fib. 9. Plaintiff, and by Mr. Whipple and Mr. Wheaton, for the defen-
ant.

Mr. Justice Tuosrson delivered the opinion of the Court.

The question in this case arises upon the [ollowing certificate
of a division of opinion of the judges of the Circuit Court ol
the United States for the District of Rhode Island. “This
cause came on to be heard, and was argued by counsel on both
gides, and thereupon the following question occurred: viz. whe-
ther, upon the ameaded pleas in this case, severally pleaded to
the first and second counts of the plaintiff's declaration, and to
which there are demurrers, and joinders in demurrer, the de-
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fendant is eatitled to judgment, on the ground that the matters
set forth therein, on the Eﬁ. of the defendant, are sufficient to
E:;thn mtiaud; u:;:f]het T t]u::1 p!ainliﬂ'til]g unlitle;l, n:?ipﬂn said
urrers and joinders, to judgment? whi tion
the Court was diJ\'idaad in opi:fim.s’r’u o £

It is not understood by this Court, that any question, as to the
sufficiency of the pleas, in poiot of form, is drawn under exam-
ipation, but simply, whether, upon the merits, the matter there-
by set upis safhicient to bar the action. The action i3 founded
upon two several bonds, given by the defendant to the plaintiff,
and one Bates, whom the Ehl?l]ntiff survives, one dated the 14th,
and the other the 29th of ch, 1814, The condition in both
bonds is the same, except as to dates and sums, and is as fol-
lows: “The condition of the above obligation is such, that if the
above bounden Nathan Haile, now a prisoner in the States’s jail, in
FProvidence, within the county of Providence, at the suit of said
Mason and Bates, do, and shall from henceforth continue to be
a true prisoner, in the custody, guard, and safe-keeping of An-
drew Waterman, keeper of said prison, and in the custody,
guard, and safe keeping of his deputy, officers, and servants, or
some ope of them, within the limits of said prison, until he
shall be lasfully discharged, without committing any manoer of
escape or escapes during the time of restraint, then this obliga-
tion to be void, or elge to remain in full foree and virtue.”

The defence set up by the pleas, to show there has been no
breach of the condition of the bond, is substantially, that in
June, 1814, after giving the bood in question, the defendant

& potition to the legislature of Rhode Island, prayiog
relief, and the benefit of the insolvent law of 1756; and that, in the
mean time, all proceedings against his person and estate, for the
collection of debts, might be stayed, and-he be liberated from
jail, on giving bonds to return in case hia petition should not be
granted. Upon this petition, the legislature, in February, 1816,
m the following resolution: “On the I.iﬁﬂnulnf Nathan

ile; praying reasons therein stated, that the benefit of

an nl:tﬁ:nﬁﬂai,, an act for the relief of insolvent debtors, pas-
sed in the year 1756, be extended to him, voted, that said peti-
m?w:md pntil:lllicmt thnnfthi&ﬁm&m}hilﬁ and
in the mean time, all proceedings against the sai &, 00
account of his debts, be stayed; au.dug:hat the said Haile be L-
berated from his present imprisonment, in the jail, in the county
of Providence, on his giving sufficient bond to the sheniff of the
county, conditioned to return to jail in case said petitioa is not
!ﬂl‘di.“ The defendant, after the passing of this resolution,
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1827. gave the bond required by it, and, on the 26th of the same
= - month, was discharged from imprisooment, and has ever since
Mason  heen at large, nuta;? the custody of the sheriff. In February,
mue. 1816, the legislature, upon a due hearing, granted the prayer of
the defendant, and passed the following resolution: *“On pe-
tition of Nathan Haile, of Foster, praying, for the reasoms
therein stated, that the benefit of an act passed in June, 1756,
for the relief of insolvent debtors, may be extended to him,
voted, that the prayer of the said petition be, and the same is
bereby granted.” By the graoting of the prayer of the peti-
tion, the condition of the second bond given to the sheriff was
- complied with; and the bond became extinguished.
he defendant afterwards proceeded to take the benefit of the
insolvent act revived in his fayour, according to the statute pro-
vizions, and received in due form from the pmqetrCnurt,a Judg-
ment, “that he should be, and thereby was fully discharged of
and from all debts, contracts and demands, of every name, na-
ture, and kind, outstanding against him, debts due to the Stats
aforesaid, or to the United States, excepled, and from all im-
isonment, arrest, and restraint of his on therefor.” The
ineolvent act of 1756 is not considered in force as a

and permanent law, but the legislature of Rhode Island has been
m the constant habit of entertaining petitions, like the present,
and has by the geperal law of 1788, (now in force,) prescribed
the mode by which such petitions are to be regulated, and in

ease of granting the prayer of the petition, the course is to
an aet or resolution, giving the benefit of the act of 1756 to the
etitioner, and thus, in effect, revivin% it for his particular beue-
t. So, that the mode pursued to oblain Lhe discharge of the
defendant, a8 set out in pleas, was according to estab-
lished course of proceeding in cases of insolvency, and in con-
formity to the laws of Rhode lsland, by which the defendant
was discharged (rom all his contracts, and from imprisonmend.
The effect of this discharge upon the ori m‘udgmm
Condition of against Haile, is not now drawn in question. The only inquiry
mﬂhﬂ“& is, whether he has violated the mm?itim of his bonds of March,
the dis- 1814, by going at large, under the authority and sanction of the
:LT ac-resolutions of the legislature, as before stated. His bond re.
?m‘;l;na‘ :ﬂh"hﬂ quired kim to remain a true prisoner, until be should be lawful-
of the State, 8y discharged, without committiog any manser of escape during
and the usage the time of restraint. The bond is nol that he shall remain a
und Eﬂﬂ“w prisoser until the debt shall be paid. Noris there any
underthem. ghing upon the face of he bond, or if we look out of it, to the
known and established laws and usages in that State, calling for
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such a construction. A lawful ﬂiachaﬁe in ifs general signifi-  1827.
cation, will extend to, and be satisf i}y, any dim‘tmrgagn;b- S
tained under the legislative authority of the State. And itiznot Maton
unreasonable to consider such prison bonds as given subject to I
the ordinary and well known practice in Rhode Island, for the
legislature to entertain petitions in the maoner pursued by the
defendant, to obtam the benefit of the insolvent act of 1756, in
the manner in which these petitions are received and proceeded
upon, as ]prm:nhad by theact of 1798. And,indeed, this can-
not strictly be considered a private contract between the par-
tiea, but rather as a statute engagement, imposed by an act of
the leglslatare, and as a part of the process under which the de-
fendant was held as a prisoner. And with the full kmowledge
of this regulation and practice, itis hardly tobe presumed, that
such discharges were not understood 1o be lawlul discharges.
And the same remarks will apply to the term escape in the
bond, which can mean no more than a depacture from the limits
without lawful authority. Suppose the legislature, after the ex-
ecution of this bond, bhad cnl&rgd the jail Jimits? Tt lu:':?
would not have been an escape for the defendant to have avail-
ed himsell of the enlarged limits, and gone beyond his former
bounds. And yet, if the limits prescribed at the time the bood
was executed, are to govern the effect and operation of the
bond, it would be an esca Such bonds may well be consi-
dered as an enlargement ﬁhe prison limits, and a mere modi-
fication of the imprisonment, according to the provision of the
laws of Rhode Island. :

Can it be doubted but the legistatures of the States, so faras e
relates to their own process, have a right to abolish imprison- gislstures have
ment for debt al r, and thatsuch law might extend to pre- soversign
sent, as well as future imprisonment? 'We are not aware that Famer, _ over
such & power in the States has ever been questioned. And ifj o R0
such a ral law would be valid under the constitution of the for debt, on
United States, where is the prohibition to be found, that denies process [rom
to the State of Rhode Island the right of applying the samere- goue, ™™
medy to individual cases? This is a measure which must be
regu{uted by the views of policy and expediency entertained by
the State legislatures. Such laws act merely upon the remedy,
and that in part only. They do not take away the entire reme-
dy, but ouly so [ar as imprisonment forms a part of such reme-
dy. The doctrine of this Court in the case of Sturges v. Crown-
fnshield, (4. Wheat. Rep. 200.) anliu with full force to the
present case. “Imprisonment of the debtor,” say the Court,

“may be a punishment for not performing his contract, or may
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1827  beallowed aa a mean for inducing him to perform it Bat aStats
——-=— may refuse to inflict this punishment, or may withhold it alto-

Mason  gether, and Jeave the contract in full force. Imprisonment isno

paite.  Part of the contract, and simply to release the prisoner, dow
not impair its obligation.”

' In whatever hght, therefore, the question is viewed, no breach
The dischargs @ the condition of the bond, according to its true sense and in-
in this case, terpretation, has been commitied. liberation of the de
was & lmoful fendant {rom confinement, on his giving bond to the sherifl to
b . Teturn to jail in case his petition for a discharge should not be
condition of§ranied, was sanctioned by the due exercise of legislative
the bond for power, and was analogous to extending to him more enlarged
E:;.'im liber- rai] Jimits, and would not be considered an escape. Aad both

this and the final discharge, so far, at all events, as it related o
the imprisonment of the defendant, affected the remedy in part
only, and was in the due and ordinary exercise of the En
vested in the legislature of Rhode Island, and was a lawful dis-

rge, and no escape, and of course, no breach of the cond-
tion of the bond in question. -

It must, accordingly, be certified to the Circuit Court, that
the matters set forth in the defendant’s amended pleas, are sl
ficient to bar the plaintiff*s action.

Mr. Justice WasaineToN dissented.

—

In the case of Copard vs, the Atlantic Insurance of
New York, reported in 15t. Peters, p. 386—454, at p. 438, Jan-
uary, term 1828, the nature and effect of the priority of the
United States, under the statute of 1799, c. 128, sec. 65 is ex-
plained. It is obviouns that the latter clause of this section, is
merely an explanation of the term - “Insolvency™ used in the Ist.
clause, and embraces three classes of cases all of which relste
to livi dﬂmﬂt:lah i i a3

Ist en a debtor not having sufficient property to pa
his debts, shall have made a valuftnry tuig‘m?mnt !.hamofp It'l{ ths

benefit of his creditors.
2pd. When the estate and effects of an absconding or conceal-

ed, or absent debtor shall have been attached by process of law.
tEtﬁ Where an act of legal bankruptcy shall have been com-

ml = i '

Insolvency in the sense of the statute, relates to such a gene-

ral divestment of property as would in fact be equivalent to

Insolvency in its technical sense—it supposes that all the debtor’s

Eroparly as passed from him., This was the language of the
ecision in the case of the United States v. Hool, 3 Cranch 13,



ON INSOLVENCY.

and it was consequently held, that an assignment of of the
debtor’s didnitﬁﬂwiﬂﬁntbﬁrﬁmﬁﬂth:m-
tute, mere inability of the debtor to pay all his debts is not an
Insolvency within the statute—but it must be manifested in one
of the three modes pointed out in the explanatory elause of the

sechon. | v
in 2nd Peters 331, Januvary, term 1829, The case
of the bank of the United States va. ch‘ﬁ:mu] some be
considered as bearing upon the subject of thi ilation, but
s o Virghtng o Heatioky, 4 is % ookt doporiat
states of Virgini it is mot im
nor would its insertion here minmﬂngmmmmﬂu:
Thaudjpﬁmiphuf;eurgginhmtdwidedmﬂutﬂedin
that case, is, that the discharge of the Insolvent under a Stats
statute is a judicial act, of a record character and is in its na-
ture as it must be in contemplation of law, the most satisfactory
evidence of the Insolvency of the person discharged.
Cranch reports the decisions of the Supreme Court, U. B.
From 1802 to 1815
‘Wheaton From 1815 to 16827

Peters From 1827 to

n
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APPENDIX.
— el [l

It has been deemed advisable to annex to the foregoing com-
ium, a briel statement of the mode of proceeding both by
insolvents and their creditors, upon applications to the Board of
Commissioners of insalvent debtors for the City and county of
Baltimore, .

The forms requisite in such applications will also be added,
and will be foand servieeable in the insolvent practice in other
counties where the regulations enjoined upon and observed by
the Board of Commissioners, have not been adopted by the
courts, or enforced by Legislative enactment.

When an individual designs making application for the bene-
fit of the insolvent laws, he must, in the first place, ape-
tition, accompanied by the affidavitof some friend, that the pe-
titioner has actually resided within the EuleTg[& Maryland, for
two years next preceding his application.— papers requi
site at the ﬁmﬂppem:fwmprg the Commissioners in m
to obtain a personal discharge, are first a written or printed pe-
tition, stating that he is actually imprisoned, &c. to which are
annexed.

A schedule of his

A list of debtadue to hi

A list of debts due from and owing by him.

An affidavit declaring the correctness of the schedule.

An affidavit of some individual, to the residence of the appli-
cant within the State during two years next preceding his appli-
bon.

A cerlificate of the sheriff, warden or bailiff, in whose custody
the applicant may be, stating that he is actually confined.

(PETITION.)
To the Commissioners of Tnsolveat Debtors for the City and
county of or to the Honora-

hle. Ju of cn'l.mt]' Courl.
THE PETITION OF A. B.
of ( ) County and now residing therein.
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SCHEDULE FOR INSOLVENT DEBTORS. 211
Respecfuly Sheveth,

That titioner is now actually imprisoned in
County, ﬁ:rrrht]rwhinhhuh unable tnrpny: that he is willing
and offers to deliver wp to the use of his creditors, all his pro-
m,ml,pemﬂmdmhed,to which he is in any way en-

, (the necessary wearing apparel and bedding of himself
and his family excepted,) a schedule whereof, together with &
list of his creditors and debtors, as far as he can ascertain them
at are hereunto on oath annexed. & G

our petitioner hereunto annexes proofs on cath, that
::_nilt:lﬂdtwu Ypmedingihin'hiu lication, within the Btate

our petitioner you to grant to
hhth:Fbeneﬂufth&PEI:n]rmhmnf_tﬁi?gtam,mihawﬂl

(Siged) A B

A SOHEDULE
Of the property, real, personal and mixed, of A. B. to
whiﬂihsuinu’m!:nrﬁﬂad,themjwmﬁnglppa.
rel and bedding of himself and his family ted.
One horse, two cows, &ic. &c. (S?gﬁ,} e

A list of the debts due and owing to A. B. as far as he can at
present ascertain them. '
C. D - - = $100
E F. - - 50 &e.

$150 (Signed,
$150 (Sign ]A.B.

A list of creditors of A. B. as far as he can at present ascer-
tain them.

| porLARS. | cENTS. | | poLLARS. | cuNTS.
G. H. 50
J. K 100
L. M. 170
N.O. 230 '

$560 (Signed,)  A.B.
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BALTIMORE CITY (or County) ss.
On the day of in the i hundred and
the within named A. B. oath me, the sub-
* scriber, a justice of the peace for Baltimore City (or county)
that the afloregoing Schedule and list of debts due hi mnhm-
mm-afmmpwpm‘LM,Wﬂ
which be is any way entitled nppuel
and bedding of himself and ' famil lnllthl.t
hltn{nmditnﬂuttrm{mtuf:ﬂhmgrdmﬂ,uﬂ
‘also the sums of money due to them respectively, as far as he
can at present ascertain the same.
Swonx sErons 1P

BALTIMORE CITY (or County) ss.
On the day of in the year eighteen hundred and
R. 8. made oath before me, the sabscriber, a
d't'ln fmmhmaﬂﬁrurmtj,&ul A B the
named, has m’h State of Mary
twuym next Pymedm; within petitios, and
still resides therein.
Swonw nEronm : 1P

1 mmpesy omamiey, that the within named A. B. is now
actually imprisoned in Dmty at the suit of T. U. for

the sum of §— is not now imprisoned
nmnlnfn]rbru:hof orfmﬂmnun—guymaﬂ
Hu}ﬁump&u&tyﬂ:rl Iamofﬂm

of the United States,

By a law of 1830—3 tmﬁlﬂﬂld’ﬂun‘m
ﬁi{n 1, hpmdlh
Pursuant to the directions of the Act of Assembly, entifled,
“An Act relating to Insolvent Debtors in the Ci county of
Baltimore,” and of the Supplement, thereto, we do hereby ap-
point and fix the day of next, for the
of A. B. the within named Insolvent
mﬂmum of Insolvest Debtors for
-3 timore, at uuroﬁ'ir.a, in the Court House
Cltj', *clmk in the mnnfthe same day,
t:ll.unurmhmtﬁmgﬂanuum be ed
iy Sﬁ‘m“ﬁ*&'ﬁﬁﬂ”“ pce of theid
-] nexh, lppﬂm sal
Insolvent Dchlm- before Baltimore County Court, to
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such allegations as may be filed against him by his creditors, or
any of them, and for the final hearing of bis said application.

GIVEN under our hands this day of
s tha year sighteen hundred and s
ELF
LK

Next follows the Bond of the applicant conditioned for his
appearance on & {ay specified by the Commissioners
lormurt} and with surety to be approved by the Board.

- [ No 2. ]
(EPPEARANCE BOND.) '

KNow ALL MEN BY THESE PRESENTS, That we A. B. and C.
D, of county, are held and firmly bound unto the state of
Maryland, in the sum of dollars, money of the United
States, to be paid to the said state, or to ifs certain attorney or
assigns, to which payment well and truly to be made and dooe,
we bind ourselves, our heirs, execotors and admimistrators,
jointly and severally, firmly by these presents, sealed with our

and dated this day of in the year eigh-
teen and

theTtﬂ CONDITION OF THE a:ul::m I;:lgnmaﬂnn 18 such, that if
ve bound A. B, shall make hi Emna] pearance be-
fore the Commissioners of insolvent debtors t‘a.:l:r?II the city and
county of Baltimore, at the Court-house in the said city, on the
day of next, at o'clock in the noon,
and answer such interrogatories as be propounded (o him
by any of his creditors, agreeably to the act of assembly, enti-
‘an actrelating to insolvent debtors in the city and county
of Baltimore,” and shall also make his personal appearance be-
fore the Judges of Ballimore county court, at the Court-house
in the City of Baltimore, on the day of next, then
lﬂﬂwmhmw&uucﬁuﬂaﬁlﬁnm and inte tories as the
ﬁled. . E:u“id bly to th ﬂm. nngfnf mbl mlidhﬁ
filed against him, agreeably to the said act of asse
act entitled ‘“an act for the relief of sundry i.mulml{{ebtnu,”
and the several su enta thereto, and continte in court until
duly discharged; the above obligation to be wvoid, else o
be and reman in full force and virtue in law.
h‘un'.led and delivered
in i A B, (Seal
MY
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, that § have received ud'thnulﬂﬂﬂaﬂhapmputy,
mtunﬂeﬁ’aclmlndalmnllhnbmku papers,
bund.!mtmand evidences of debt as mentioned on his sche-
dule. H.T

Wrrwess, X Y.

The paper next presented is the trustee’s bond with security
to be approved by the commissioners {a}r the court) the same
form being used by both the provisional and permanent trustee.

[ No 4]
(" TROSTEE'S BOND. )

KNow ALL MEN BY THESE PRESENTS, THAT we, H. F. and
FFqu coundy, are held and firmly bound unio the
Mn wryland, in the sum of dollars, money of the

.Shﬂu mbaﬂmtﬁnmd&m,ﬂrm-nmmm‘w
nqardmgﬂ,la payment well and truly to be made and
o ";...;m-nuy“"“‘ﬁ“m:y”"i,"ﬁ“"’“““.‘L’fﬂ“"““““

_;md y these presenis secls
mﬂ day of pﬂ*ﬁgﬁlﬂum

Wazneas, the Commissioners of insolvent debtors for the
city and county of Baltimore have this day a d H.T.
prnmmnﬂmmmﬁapﬂunrmfw t of the
creditors of A. B. an insolvent debtor of eaunt;ui‘-ll
his property, estate and effects, books, papers, accounts, boods,
notes and evidences of debt, :g'rceabl lhﬂﬂl]‘ﬂﬂ-hﬂllﬂfﬂlﬂ
act of the General Assembly Iya.mi “An act re-
lating to insolvent -:lehmmm theclt;rnnﬂuuuntj Baltimore,”

THE CONDITION OF THE ABOVE OBLIGATION I8 suom, that if
the above bound H. T. do and shall well and faithfully r-
form the duties required of him ss provisional trustee
said, and preserve, dispose of, transfer, convey and drahmrh:
lunhpemn,l.nd such manner as the aforesaid Commission-
ers shall appoint and direct, all the property, estate and effects,
books, papers, eccounts, bonds, noles and evidences of debt
whﬂnw?ﬁdw,mwhifpnhdl bea:;nu aﬁhmﬁar;:?

to him s trustee aforesaid; in all respecis o
and perform the lawful orders and directions of the said Com-
misgioners in the premises, then the above obligation to be void,
otherwise to remain in full force and virtue,

Sigmd,:::ldmﬁd&lmd
in the presence o
i{l } H.F. E
W.B Sml}
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And lastly the commissioners grant to the applicant a certifi-

cate of his di of which the is the
o pu'lnml uchurge. owing
[ No. 5. ] :

("PERSONAL DISCHARGE.)
Bazymore, ot !

On_application of A. B. of'ﬂllumm by petition
in writing to us, the subscribers, commissioners of insolvent
debtors for the city and county of Baltimore, stating that he is
now actually imprisoned® in Baltimore county, and praying tous
to grant to him (he benefits of the Insolvent Laws of this state,
a schedule of his property and a list of his creditors, on oath,

as far as he can ascertain them, being annexed to his petition,

lndﬂmnﬂ.&.ﬂ.h&wng satisfied us ' competent testimony
that hehas resided two years next ing the time of hisap-
mnh.on within the State of Maryland, and we having appoint-
4 H. ¥’ provisianal trestee for the binsit of the crediiors of

thumdﬂ.B and the said trustee having given bond with secu-
rity, approved by us, for the faithful performance of Iris said
trust, and the said trustee being in possession of all the
of the said insolvent debtor, and the said i.B.hanng urin,[im
bond with security pmadhru,fnrhm personal
before us; at our ogm in the city of Baltimore, on the
day of  next, to answer such mtermgttunun may be p
Elnunﬁadtahimhﬂ an ut'hmumdlm,mdnlwghmpemn-ﬂ -
appearance timore county court on B
next  , toanswer such alle uugum be filed 4
hmb]'lnrnfhmcredlm and the said A. B. having be
taken the cath directed to be taken by the said insolvent laws

for the delivery up of his propert
.tuqmgl.mum cni‘nn Tﬁatwhmm:rhg
gromied a personal to the said 4. B.
Given under our this day of mrhpwnm
thousand eight hundred ond
W.G. D W.
E.L.F.
L. E. 'l"

. No established form is observl in fram uginh!msl
l.pln&tm uppllcxnb—dmﬂuphnn is rally as follows.
to A B. an
for the benefit of th:mulmtravﬂuf Maryland, by
of his creditors, §c.”
- " See page 294, 225,
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.. - \he oaption of the answers to interrogatories, for the mmost

part is,

_ *The answers of A. B. an applicant, &e. to the i
ries filed against him by C. D. one of his creditora.”

Which answers must be on oath. -

The rules which the commissioners have established for the
: ion of their proceediags will point out with clearness
.and precision the forther measures to be taken by either appli-
cants or creditors in the ution of their respective d
those rules which y concern the Clerk, in his relation to-
wards the commissiopers will be omitted. _
Rores or reacTice in the Court of Commissioners of Imsol

vent Debtors, for the City and of Baltimore.

. Ist All intended to be d to the court, shall
first be hudadppﬁrt: the clerk, whmﬂrﬂ;umll;ﬂitil to examine the
same and upon findmg them correct, to il up the blanks and
haod them to the commissioners for their supervision, and in or-
der that their signatures may be affixed to them, and that the
proper oath may be administered to the applicant.

2od. Relates to the clerk.

3rd. In the examination of a case on interrogatories if there
be counsel on both sides, the counsel for the applicant shall read
the interrogatories and the counsel for the creditors, the an-
swers, altermately as occur. After a full perusal of the
#Im;fatlm m:jdnm: wi ammig.mi]ad :mimﬁu&.ﬂmﬂ the
same be considered requisite e commissioners, the appli-
cant may be swom l;.&qcm'ﬂ];dan]ljhyﬂmmmiﬁmen
aod the counsel,

If the written answers be not sufficiently explicit, the eredi-
Aors may file written objections to the same, shewing their insuf-
ficiency—upon the approval of which written objections by the
commissioners, the applicant shall be directed 1o file further an-
awers on or before a day by the commissioners to be specified.
As-the commissioners do not wish to be made witnesses in any
suby 'ﬂ::‘:.j hafuﬂingﬂ':eaiﬂm for or against an a]:rpl.i::fm ex-
amin re them, any person or persons wishing to
make use of such oral testimpny thereafter, should have it com-
mitted to writing at the tim# of the delivery thereof and filed
among the papers in the cause.

4th. The commissioners can examine on oath, by them to be
edministered, no persons other than the applicant, and the per-
#ons (o whom he may have made conveyances—unless both the

or their counsel agree that such testimony shall be taken
the Board of commissioners.
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BSth. Interrogatories may be filed atany time before the com-
maiasioners make their report to the county court.

- 6th. Additional schedules on cath may be ed ut' any time

to the making of the final report.

Tth, The guestion of residence may be examined imto at the
time of application before & dnohm-ge.nhtll.hnmheat
grantod as well os s ¥y o isterrogatories.

Eth.ﬂThﬂ i:.ommmwn:r; I;ﬂl reu;:emd mmm ma'ir e?uﬁ
ten evidenoe or w may be presented ko

Mupp]mt,wtﬁﬂ creditors or the counsel of eitherparty, in
lﬁwm wherein such evidence may tend to mhlu thmtﬂ
make a correct report apon the case.

Bth. The commissioners will in no case diml: Emr elerk,
to withhold from ov huﬂlmﬂummnufmmpem,af
waelly list of ants for the: bemefit of the Insolvent Laws.

& custom, the furnishing of them has never been am official sct
of the Board, and involves the responsibility of the Editors
alose, who cause a list of the applicants to be taken from the
docket, or induce the clerk to furnish a copy of the same at his-
own discretion. And ma the commissioners are not legally bound'
either to give or withhold such catalogues, they refrain from
making awy order or giving any instructions relative thereto,
10th, Pundmguapp]mmn for the besefit of the insolvent:
laws, the commissioners, previous to the report on a fimal hear'
ing, will not entertain ]urladnhl:nnilmunﬂpﬁhmwgﬂnt
discharge thereon.
P% Unﬁlm;rmhaclerh ies exhibited aguinst i
2 answers to interrogatories i inst an
:Eplml,whmmhedu]a&muuntwmpﬂlﬁdehhmmﬁ i
the applicant shall be required to pay six dollars

ch. Relates to the clerk.

lth In all cases wherein intsrrogatories shall be filed lg_mut'
an applicant after the day appointed for his personsl a
ance—ihe clerk shall serve or cause to be served, a copy there-
of; oa such & mtpermﬂy,mm*befomndi to be named-
thereon, and in writing retarn the same with the date of
such service endorsed on the original, and the answers thersto
sinll be filed on or before a day to be specified in such copy,
I15th. In order to oblain a second hesring on & cass wpon
which the commissioners may bave reported uufumrnb!r,ih‘
ﬂbmtrhlﬂpmmn special petition, steting nllthefm
shall satisfactorily amewer the isterrogatories (if any)

[ ]
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y to his first application: and if in addition to them-
swers of the applicant to the intmlw&u so exhibited, he
were orally examined and an unfa le report were made on
the of fraud as established in the opinion of the com-
missiocers, be shall clear himsalf from such suspicion of frand
before any proceedings can be bad on his second applicati
which be by petition, schedule, &c. precisely as in the
case of an ori application.

16th. The commissioners may make finel reports of three
different kinds, according to the nature of each case.
1st. That the applicant hath acted fairly and bosa fide.
2nd. That he hath not acted fairly and fide.
3rd. That he hath not lied with the terms sod comdi-
tions of the insolvent laws, ei in not camvering the inlerro-
guiorias filsd against him, or in noi appearing on the day ap-
lTﬁ.hlﬂnﬂﬂhTﬁﬂhﬁuWﬂ]mthpﬁ
to make a report, continue or postpooe
mm mtknlvpxid!repmtmlitqﬂ!drluh”
that time to ascertain whether or not in the cases ified,
the Insolvent Laws of land have been complied with.
. 18th. Such applicant shall give notice of such continuanes or
ﬁpuumm., ¥ setting up a notice thereof at the Court-house
or by causing a publication of the same to be inserted in
one or more of umplpena;pri.nled in the city of Balti-
more as the commissioners may direct.
15th. Thummminuimmwifl:.lﬁ.: their signatures to the fol-
ing Fperu., when approved of. |
o the s ice bond.

lowi

Ist. ppearance

8od, The schedule. 3rd. The notification.

4th, The certificate of personal di

20th. Any individual having the recommendation of a majar-
ity of the creditors in value, may be appoinied permanent trus-
tee at any time before the day specified for the persopal
anceof the applicant: subsequently to that day, the commission-
ers will make such appointment without special regard to the
amount due orowing to the parties making such recommendation:
provided they approve the of such permanent trustee,

21st. The commissioners will retain in their office a duplicate
of the order given by them on the provisional trustee to deliver
to the permanent trustee the property, effects, &c. of the appli-
cant in his possession.

$2ad. On the service of such order mentioned in the afore-
going rule, on the provisioual trustee, and upon his refusal to

E
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deliver over to the permanent trustee the &e. of the
icant in his basds, and on cath of such refusal ingprndun?rl,b

order that an attachment may be obtained, the commissioners
;ﬂﬂl:.m.hl special report to the court, accompanied by such

. 88rd. Where an applicant upon whose case a favorable ::(pm
shall bave been made, fails to obtain the benefit, becasse of his

béfore the court on the day of final hearing, in
order mt be may not incur the penalty, incident to the forfei-
ture of his bond, and may obiain a final release, he must present

a petition to the county court who will grant a continuance or
Iltha]mglhinktypmpar, on terms by them to be speci-

2dth. No case on which the commissioners may have made a
final report can be a second time investigated, or proceedings be
hﬁmﬂluﬂnmbufumthm,ﬂ u.n'.luli.npuntuma nfull?u; S? rchurel';m
to petitions of applicants, (see act 2, ¢, 108,

l.}urunhulnhmabnmmde:ituthﬂmmmimmmby

mﬂ]m

25th. the impetration of & discharge, an appli-
cant be allowed to withdraw his p , tnless the

:hamy“ha bave bee Eip tl;rmmpamd’::!hmr:&
er ve been in the suil, or Bpeci il ente

i of the act of 1819, ¢, B4, § 3.

26th. The clerk of the commissioners shall give no order to
bring & debtor out of jail, unless the fees of the Board shall
have been first paid to him, or unless he be specially directed so
mduiymwmnrmm i -

27th. The ty menti in the appearance is gene-
rally double the amount of debts returned upon the applicant’s
schedule, and in d ining upon the amount of the penalty of
the trustee’s bond, the have regard to the amount of pro-
perty returned or likely to be placed in the hands of the provi-
sional trustee.

£8th. When interrogatories have been filed, and even where
the case has been investigated, if before the final report of the
isai all the interrogatories filed shall have been or-
dtradmbeiﬂhdmbtyhthepu'ty,ﬁli them or his
in person or in wriling, the opposition of the creditors will be
considered es abandoned, and a favorable report will be made
the case. All papers which may have once been. filed,
though afterwards marked “withdrawn,” yet remain in the



202 RULES OF PRACTICE OF THE

' #9th. The following is a table of the faes to which the com-
missioners and their clerk sre respectively eotithed. -

1st. On all epplications wherein the lst of debts dusor ow-
mg by the insolvent, samounts to $500 or more, | -

Tetal.

Each commmissioner receives, - - $5 15

The clerk, - . 5 L

. - : $16

2od, On sll applications wherein such Fist does wot
amount to $500.

Each commissioner, - - - 8| 6
Clerl, - - - - - 1 1
§7

Srd. When sueh list amounts to §200 or more, and
interrogatories shall kave been filed against the appli-
ocants on filing his answers to the same, he shall pay, -
each commissioner, - - - - - ‘§5 §15

" 4th. When such list embraces debts the total amomat .
of which is less than $200, the applicant shall pay '
T Lk o lep g Sl AT At 'ﬂpf

when furnishiog copies of papers to persons apply-
ing for the makes the vsual ¢
nsm W?El creditor has hﬂ.mﬁw ﬁmﬂm i]nht:ln:’
or owing to him by the applicant, by deed, mortgage, bill of
uugu&wmugtnggrtmu&ruimoﬁ]nr ol:,ur
from any applicant, which , &o. on the face of the
transaction, or by such examination, as the commrimioners may
be ensbled to make, i the case, shall clearly and iuﬂnbhlltﬁ
appear to be frandulent, or to come within the law, vacatmg
such conveyances or transfers, for wndue . suah credi-
tor or creditors skall be taken and considered in the recommen-
dation to appoint & permanent trustee, or for any other s
as b0 all intents, a ereditor to the amoust so due &w-n:rlp
plicant (and so ll.lﬁmgtl:ﬂ to be secured) the same as if such sou-
veyance or transfer bad not been made. But when such .upm-

veyance or transfer shall pot clearly asd indubitably sppessi to
be frandulent or a8 an undue mthumhcnm:!ﬂ
be considered as satisfied to the amouat so conveyed or trans
ferred, and as interested or not in the adfairs-of said appli as
there may or not be a balance still dus or owing to him.

31st. In conformity to the 25th of the aforegoing rules, snd
the principle therein stated, no applicant, being in custody under
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a warrant, &c. of a justice ofthe peage can withdraw his a
plicatioa, millennﬁhmhheu 'veuiur.hanmabdmlg
plﬁmh like manner, us is required in the cases embraced with-
in the 3rd. sec. o. 84, 1819.

Rules. of Bitimers Counky Cowrt, in relation to Insoloents,
Ruls 63. In cases where allegations shall be filed by any cre-
against an insolvent debtor, the clerk shall issue auug na
uiring such debtor to answer—which shall be re on
the first day of the next succeeding term. ;

64. Every trustee appointed by the court under the act for
the relief of insolvent debtors—and the general supplements
thereto shall execute a bond with sureties for the due perform-
ance of his trust withinten days after such appointment.

65. Trustees under the insolvent laws may sell any real es-
tate or chattels real transferred to them in trust, at public auc-
tion in such as they shall deems most convenient and ad-
vaniageous gi'.riuﬁiat least three weeks notice in two or
more pers of the city of Baltimore, of the time, place,
lndtamm ?!ma—vﬂu'uh u]wﬂﬂl:: thu.mpumhmr or hapmul-
£ , at their option pay the pu memey on the day of
sale or give bonds or notes with security to be approved b;rihe
trustee for the payment of oe half of the parchase money with'
interest within six months, and the remaining half with interest
within twelve months from the day of sale: and on receipt of
the whole of the purchase mooey, such trustee shall executs'
conveyances to the and such trustee may sell any
ﬂhﬂwﬂmﬁufmﬂhﬁmumblh auction, after

at ten day's notice in some sewspaper, printed in
he city of Baltimore: and purchasers at such sales to the amount
of thirty dollars or , may be allowed a credit of gix’
DN giving security as the trostee shalt approve.

4. T md:?' vent debtor before be proceeds
10 dedlare a dividend MHMMﬁlﬂnﬂgﬁu
notice to the eveditors by isement in some newspaper in-
the city of Baltimore,to produce to him their claims prepedy’
-L:zﬁdﬂnrhufmul day tuhu!ahliinmmhhs::rtha-'
magt—witich shall be at least thret weels pfter the first inser
ﬁ.‘lhnnl’mh advertisement, whers the creditors all reside within®

state,

And in cases where any of the ereditors reside out of this
mqﬂhhﬂﬂhmmm. after such first:
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AN ACT

To provide for the Insclvent Debiors imprizon-
mend for mi:hﬂmfnu,pmﬂ%wﬁgh 1891.

Be it emacted by the General Sssembly of Marylond, That
yhudrutdub?& who may apply for a p ar final dis-
under the laws of this state, for the relief ol

insolvent ﬂehtm'l, ihlllb-a:nul]udtamnludu in the schedule of
his debis, all costs adjudged on which shall accrue after judg-
ment in any penal action against him.—Axnd to be re-
uwdfmﬂwpaymutthamfmthem manner, and upon
memnmﬂlut;ﬁ.anm h.-.mﬂa beﬂ d&mtbndebi
by him contrac 'rovided, wa enalty impose
h; the judgment in such action s Eﬂlmlteﬂ by
thnﬂﬂfurnurmdﬂuuncﬂufthuntltc.

A FURTHER SUPFLEMENT
Tnlhtuummﬂnd dn Jd for the relief of sundry Insolvent
Debiors, passed February, 1831,

Sec. 1. Be it enacted by the General
L L T T
cessary for any j'h ¥ t n-
solvent laws to produce before ﬂm county

mu:t,ormj‘]uﬁgeihﬁmufurﬁpd;uuf orphana®
mrt,wmmmunnmﬂ i
cant resides, auy evidence of his mnfnumenl:m]lﬂ, but the.
said court, _a;llidga or mmn]:fmmn]:u, 28 mmy be,
proceed in all respects, as if such evidence een

Sec. 3. Jind be it enacted, That it shall be the dupt';dut
county court, oranyjndgnhmwf or auny judge of the orphans®
court, or commissioners of insolvent debtors, to whom applica-
tion may hereafter be made by any person, for the benefit of the
insolvent laws of this state, such plmnthlnngmphadmlh
tt:ﬂ‘-fwwwaf the insalvent hwunf this state, in

except producing evidence of his mﬁmunl 1:
tugrlnttomhl plicant, in writing a personal di
arrest on an]rmﬂlpmm until the return day of s
cant’s munlvtntﬂpen.

Sec. 3. Jnd Tllltltnhl.llhethadutjo{m
sheriff, constable, or other officer of this state, upon the arrest
ofna;r defendant, opa capias ad respondendunt, capias ad satisfa-
ciendem, or any other civil process, and the said defendant be-
mgmhln,urmhmngmam&thuclummwhmh,mdm

i}
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a8 issued, to produce the body of said defendant, befors the
mt{mutmmjndgnthemf,mmjmﬂpnftbum
phans’ court, or commissioners of insolvent debtors of the
county where the said defendant resides, and then and there
tender to said defendant an ity to comply with the pro-
isions of the insolvent laws of this state, except producing evi-
g ot Sh ey ol Wil the v of B
to ¥ isions
m‘mthwlu aforesaid, and not otherwise, the said sheriff,
counstable, or other officer shall be suthorized to proceed with
said defendant, as if this act had never passed.

Be it emacted by the General JAssembly of Moryland, That
from and after the fourth of July next, it shall not be lawful for
any justice of the peace, or Courts of Justice, on the affirm-
ance of any j ot of & justice of the peace, to issue a ca-
m isfaciendum, or execution against the body of any

, who may have been a bona fide resident of the state one
year, and of the county where the judgment may have been

rendered four months, on any j rendered by 4 justice of
the peace for an debt not ing thirty dollars, contracted
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DECIBIONE OF THE COURT OF APFEALB OF MARYLANB,

'SUPREME COURT OF THE UNITED STATES.

LI
ACTION.

An aetion may be maintained
in the name of an insolvent
debtor, unless thare .is &
trustee appointed who has
accepted the .trust, and to
whom o deed has besn ex-
eouted.—Kirwon v. Lalowr,

B4, (Md.

(By act of l@?,r..'fﬂ,thnmu-

- tma may sue in his own name
orin that of the insolvent,

m Bee Tile Trover.

] TIONS.—By a cre-

" diter inst an imsclvent
debtor cennot be removed
under a suggestion, to an ad-
joining county for trial—
Michael v. Schroeder, el al
B4 (Md.)

APP —An sppeal does
not lie from the refusal of the
county court, on motion of
an insolvent, to grant & rola
on the trustee of such insol=
vent who had given the usuo-
al bond, requiring him to
shew capse why his appoint-
ment should not be revoked.
—Chase v. Glenn, BY, (Md.)

ASSETS.—The assets of in-

solvents are distributable ':;1
cording to equity.—JAMc
loh v. Dashisls, Admr. 87,

M.
L :LEEEGNHEHTFTM vo-

un mssignment mention-
ed “:E the case of United
Btates v. Hooe, 3 Chranch
73, seems to have been ad-
miitad to mean oo assign-
ment made without compul-
#ion of law, and acl &n as-
signment without considera-
tign.— I\ & v. H;H'!'P* 88,

S o

2. To render void a deed of
assignment by an insolvent
it must be made with & vigw
and under the expectation of
hanaming. an igsolvent debt-
or, and with an intent there-
by to give an undue and im-

m;r B&ml’aunun.—{lfwg-

3. An sssignment made by an

insolvent throogh coercion
of ﬂ:ii“mqt luws, is not
en undue improper pre-
ference, Before a hnal re-
lonse can be obtuined, the
trustee must certify to the
eonrt, that he has received all
the property contained in the
insolvent's schedule.—Jb.



4. An assignment of propert
by lddg:r to aecraditor 'llili
A view or under an ex
tion of becoming in

cil-
vent,

INDEX.

B.
BAIL.

in mdum;dh the net of Upﬂllmmufmut.hn

1812, e y (of Mary-
land,) nnljr ﬁ:tr the purpose
of vesting the property in
the trostee of sach debtor
for the banefit of his g«uunl
ereditors.—Harding v.
venson, 86, (Md.)

§. A provisional trastes is not
authorized to assign the in-
solvent's  ju ote, amsd
where one pu such a
jllﬂdgm-n.t from that trustee,

collected the amount,

he i answersble for the
wmﬂ received by hi!l:,, o
‘permanent trustse in an
sction for money had and
recaived.—Brows v. Brics,
Trusteeof Cousten, BY, {HJ.]

8. It is not declared by the act
of 1808, . 110, or y O
05, that & deed of assi m.um
or aay other met undus

tenoe is ﬁmdt:ll::l, ar
mo tive to ro-
parf;n sueh dE:r unmr to
deprive the insolvent of the
benefit of the insolvent laws,
bat does not operate to the
mﬂm& of the ;mmd
TLor er
v. Nickolson & ﬁﬂim, B4,

1’ Md.)
by the law (of Md.) o
1812, o. 77, and 1816, . 321,
such assignments are made
absalately void, and the pro-
perty intended to be convey-
ed, vented sbeolutely in the
trusiee. Vide p. Title
Conveyancas, and p. 27, 30.)

ci. sa. issued upon a judg-
ment in the ap la coort
of Maryland, 'lh: special bail
of the defsndant,
to the court, that dant
was & citizen of the state of
Pennsylvania, and had com-
plied with the laws of that
Ill:ll relative to bankrupitei
ed ;;::gﬁuu,ﬂn Lall ;rhmh
u to the courtby the
ot o O peceodioe
pﬂd the action was by such
muﬁm disch from
hiku for the de-
femdant—Harrisen v. Foung,
63, (Md.)

Bonds with condition for the

ap of insolvent
made to the state as
obligee are sanctioned by
ihnniﬁnm of twen-
ty years, althongh the act of
assembly, under which they
are required to be executed
containeno specific provision
for making them tothe state,
snd the creditors may bring
suits on them for their use,
though not expressly authori-
zad by law to sue.—Stats ure
of, &e. v. Wiersied, 87 ( Md. )

C.
CONSTITUTIONAL LAW.
1. Since the adoption of the

Comnstitution of the United
Biates, & Smte has sothority



INDEX.

to a bankrupt lew, pro-
uigrlmh law dl:aa nut it
puir the obligation of m.
tracts, within the meani
theﬂumﬂtuuun Art. lnﬁﬂ,
vided there be mo
Congress in fores to
establish a upiform system
of bankrs ]r, conflisting
Sturges ¥.
ﬁmm&ﬂd, 80, 9l

%hmme‘r tbemm mbwhmh
& power is
Constitution E::uﬂo T e

and

88 or
whenever the power itsell
require that it should be ex-

ercised exclosively by Con-
gress, the m'hjm:l ia AS com-

htal tzken away from the
gislatures, as if they
Iudbun expressly forbiddan

a.'*h“t ﬂﬂ I‘t.—ﬂ- Hdll ca
& power ted to Con-
auaﬁl:hmg uniform
we on the subject of bank-
rupicies, is not of this de-
Hﬁpﬁ“f—'ﬂ- Hl

4.Tha right of the Btates to

pass bankropt laws is not ez-

by the enactment
by Congress of a uniform
bankrupt law throughout the
Union. 1t is only suspended
go far as the two laws con-
fliet.—1Ib. B3.

6. The obligation of = contract
and the manner in which it
may ba impaired, defined. —
. 94,

B. The obligation of & contract
is not led by a cessio
bonorum: mor can the States
constitotionally introduce in-
to the bankrupt laws enact-
ed by their Lagislatures, a
clansa diﬂﬂ.’ll]!ln! the obli-

gation the bankrapt has an-
tered into.—Jb, 96,

7. Distinction betwesn o law
impairing the obligation of
contracts and & lnw modify-
ing the remedy given by ﬁu
Legislatare to enfores the

- obligation.Ib. D8, )

B. A State bankrupt or insol-
vent ht;'u (whiek n:; ;ﬂj‘ lib-
erates parson B debt-
or but di him ffom
:Lwhr for the dqau] a0
i Hﬂmrh to
thd sontract is re “m
the Constitution of the U, B.
and it makes no difference
in the application 1:: Eu
princi whather w
was 2o before or after
the debt was contracted.—
McMillon v. McNeill, 101.
102. (Sup. C1.)

0. An act nfl. Siats  Legia-
lature which di s a
debtor from all lishility for
debts contracted previous to
his discharge, on his surread-
ering his property for the
hemﬁt of his :.mdrl.nn, |. 3

lll.

tmn of L:msmm within

meaning of the Constitation
of tha U. B. so far as it
attempts to di the
contract, and it makes no
difference in such & case that
the suit was brought in a
Biate comrt of the Fiawe of
which both the ion ware
citizens, when eontraci
was mude and the discharge

. obizined and where they con-
tinued to reside o the
luilm brought.— Farmers'

Machonses' Bamk v.
&1&. 102 103. (Swp. C1.)



B0 INDEX,

18. The power of Congress “to
establish mniform laweon the
subject af . bankrupicies
throughont the U. 8. does

- notexalude the right of the
Sinden to  logialate on the

e Sy 1

by Ca .and the
'ﬂr i:':' ?:hhnﬁm
liﬂ lﬂ..l‘.iﬁ-

1.
il A bclmu or inscjvent

Inw of any State which dis-
both ihe of

the debtor snd hie firtare ne- -

quikitions of . 18 not

“n law umpm;l;.;ﬂrnhhgap

tion of contracts,” po-far as

. ets  debls contracted

-aubsequent to the of
such law.—Jfb, 18

1% But & certifieate of dis-
under such a law can~
oot be pleaded in bar of an

ly discharged, without com-
mitting any manner of escape
or escepes during the time
of restraint, then obliga-
tiop to -be void or elsa to
yemuain in foll force and wir-
tue:" Held, that the dis-
charge under the insclvent
Jaws of the State, obtained

. from the proper court, in pur-

suance -of a resolution of the
Legislature, and discherpi

ithe from all his

K. * N “from all 1 mpl;l.wn-
ment, arrest and restraint of
his person therefor," was a
lowful discharge, and that
hia gnmg at Jarge under it
was no braach of the condi=

CERTIFICATE.
#¢2 Evioenos, 3.
. CONVEYANCE.

aotion brought by a citizen of 1. Where an insolvent was dis-

-anothar Biste, in the courts
of the U. B. or of any other
State than that where the dis-
charge wes obtained.—I5.
183. 199. R01. 262

13. The Seates have n right to
-regulate ar abolish imprison-
meot for debt esa part of
‘the remedy for enforcing the
rformanee of contracls.—

v. Haile, 207. (Sup.

%

here the conditon of n
bond for the jail limits, in

. ‘Rhode Island, required the
party to remain & true prison-
.r i the custody of the
keoper of the prison, and
' Within the limita of the pri-
zon “until he shall ba Jaw/ful-

under the insglveat

law of 1794, the conveyance

by the gheriff of his land was
held to, ba valid, although the
sohedule transmitted to the
oounty coort by the justices,
wis not signed or submitted
by ths mauIm:'t m&iﬁ: E
m"— L)

(Md.) Chapla

Vide IneorvesT Law, 1.

2. A deed executsd to A. na

trastes of an insolvent debi-
or for real or personal pro-
perty, was beld not tq be ev-
idenca to prove that A, was
eligible as = candidate for
the office of Shenff.—Hulch-



& (Md)

Vids Evivewos, 1. + ..

3. Where éohveyances had
besn made to pirtivilar eved-
itors in dontemplation of in-
solrency, m were hild to
be undue and improper pra
ferences, and therefore +
nniln_ﬂBa akt FI' IEI;. o H
= Munro v. Gidtingrs & Swith,
Bd. (Md.)

See AssToNMENT, E. 3. -I. 5,
ud E.

D.
DISCHARGE.

A da under the act of
Assembly of Rhode Islasd,
of 1708, from all debs, du-
lhl,wnl!uh,tndhnlﬂl,
n-tut.m! at the time: of

npun Itr-
undnnl'lll
perty, will mot pnrunt
aguitiat & debt eouhu-hd in
a foreign eountry: nor will
such a di rémder his
answer a8 defeadant it 'chan-
cery, or his deposition exi-
dence oo-deafsnd-
ant b Err'a.' 'ﬂ VFon

BB
i.m:u nS' an rn!ullhnt
under the hr,t of 1774, 0. 28,
will not rdeass him of a debt
contrected m ‘to the

bsequent
mf'thn act, althb
imeelf and his: i
tor were citizens of this state
al the date of such discharge.

Gordon v, Furner, 85. (Md.)

231
See Bainy
Eveonwor, &

When thu‘;uil n_q--lnllr?;:»
charge, tition of the
insolvent, Illl:iﬂ &l ‘tha
ceedings under it, are inef-
fectual and vold;, 4nd the

property will be divested out
- n:l' the trustes and reveit 1o
tha fduonar, ant vesi . in

; h.im _oporation of law as

trust; ‘the driginal

..I:i:dt the trust having
l' and will be lisble 4o ba
on; and aiffsited
Ill‘ﬂullhlr lawi oa the
ujr the petitioner—

v. Boggs; 66 (Md.)

Sox Cowi. Lur u!’ allll.r
84 p 7

. Euhnmn.
E.
e L] | ]

EQUITY.

Bee Goaravry, Asserd,
Son Dritmanem

EVIDENCE,

1, Evidesion, A toed dnseutod
to A mi M'ﬂfﬂ_ﬂ-
vent fer real and’peseenal

-pjﬁh—uwhhld @0t 4a be
eF e that- A.
was eligible u a dhindidete
for the office of Sherff.—
Hutchison v. Tilden & Bord-
, 83, (Md.
0 perbdn ona mét his
discharge under an insolvent
. lnw, io disaffiom his g
actst declarations -Iﬂog

*



defendant before and after
his dn::.huga u.ng:r an insol-
vent lew, ma given in
I'ﬂliﬂmr E.-thm.—ﬂn-

Ses Discuanos.

3. The certificate of the justi-
ces of the of their pro-

i under the sot of

1774, =. 28, ralative to insol-
vents, is itsslf evidencs of the
facis it comtaine, and a party
chiming under such pro=
ceedings i not compelled to
plm lunhfwhlhuni.eth.

cate.= Winingder
%"‘“’“" o
S lm:..um' Lawa, 8.
ﬂi‘

GUARANTEE.

A. Endorses notes for B. upon
the fuith of the guaranty of
C. When C. ths guaranty
is insolvent, a court of equi-
lymﬂnntdumuthamau;
mised for his l:-illl.llt

i
theis
i
|
§

IMPRISONMENT.

AImprisonment of the debtor is
no part of the contract, and

Tlu States have n

Antltuhlnkm L or

INDEX.

be may be released from im-
prisonment, withoot impair-

l-u obl i,!lhon.-—ﬂ-ﬁ

tmru-
gulate or -hhﬂ imprison-
ment for debt, as a part of
the remedy for enforcing the
prmance of contrasts.—
mr.ﬂnﬂn, 207, 208,

ﬁ" e a.ulnl'}ﬁn]tnd 1830=-31,
p. %24, Appendix.)

INBOLVENT LAW.

See Brvmoxa v. Crowwin-
smrenn, 90, 91, 100.

insolvent
law, (which I not the

n of the debtor only,

him from
lisbility for the- debt) so. far
as it sitempis to discharge
the con is e t to
 the constitution of the United
Btates; and it makes no dif
faranca in the application of
;hil principle, whub:l}cr tha
AW wWas Euad ore or
i after the WS CO
ed.—AM Millon v. H‘Huﬂ.
p. 102 {&p Ci.)

‘!'Fhmn Mht?-:t wnl;

discharged ‘ under inso
veni law of 1784, the con-
veyance by the Sherff of his
land was held to be. walid,
although the schedule trans-
miited to the counly court
by the justicer was not sign-
ed or submitted by the insol-
vent or. by the justices—
v. Shoot, ﬁ. (Md.)
3. Whether the mmd:ng:
under insolvent lawa are lia-




INDEX

bila to all objections incident
ta those of other special and
kimited auwthorides.— Win-

ingder v. B?udllﬂnr'l Les-
see, B8, (Md.)
Ses ProrerTT, 2

The time when a person be-
comes an insolvent under the
insolvent laws, is when ha
files his petition for the bene-
fit of thoss lawe.— Gordon v,
Turser, 86, (Md.)

Sea AnslenMENT, 3.

The court of appeals of Mary-
land has -l.dul;r]'::d and consi-
ders itself bound by the de-
cisions of the Suprome Court
of tha United States respact-
ing state insolvent laws.—

insolvents of the District of
Colombia, {viz. that oo pro-
cess againat the real or
sonal estate of the d

shall have any effsct or ope-
ration, except process of ax-
ecotion or attachment in the
nature of execution, which
shall have been put into the
hands of the marshal, ante-
cedent to the application,’)
cannot nl:llﬁ tguﬂ'unl of
iinnﬂ:cqu‘ .‘i’ L1 nndin::_
‘on the on perty
the debor in thisstate, whers
#uch creditor had, before the
application of the debtor fo-
the benefit of that law, delir
vered to the sheriff in this
state & writ of fi. fo. againat
the property of such debtor.

H:f? v. Magruder, ST.

LIMITATIONS.—Beo obliga-

gation of contracts, 2.
OBLIGATION OF CONTRACTS.

L. Obligationa of contrasts:—de-
fined in Storges v. C. 84, 86.

LIEN.
&ee Constitutional Law, 1,9, 11,
1 The United States have no
lien on the real estate of their @ —— pot impaired by sta-

debtor, until suit brought or  tutes of limitation and usury

bankruptey or notorious in-  laws, unless retroactive in
solvency has taken place, or  their effect—Sturges v.
being unmable to pay allhisn  Crowm. p. 100. (Sup. et.)

debts, he has made & volan- 3. The obligation of & contract

tary assignment of all his s not fulfilled by a cessio bo-
¥, or having abscon- porum.—Jb, 95. &ee Dis-

dI hhm‘ Ih“bﬁnﬂr thﬂ' ;
mlhﬁnl. of law.— ge P.
U. & v. 89, (Sup. cf.
R The provision of ﬁ § PAPER MONEY.
The ibition in the consti-

section, of Act of Congress
ma.ﬂl, for the relief of  tution aguinstthe states mak-



ing any law impeiring the ob-
ligation of contracts, does
notextend to paper money
or tender laws, becanse these
subjects are expressly pro-
+ vided for—nor is it limited to
instalment or suspension
laws, because the terms of
the prohibition are general
and ebmprehensive, and es-
tablish the principle of the
inviolability of contracts in
every mode~—Siurges V.
l}mhhuld,ﬁ { Bup. L.}

PROPERTY.

Acquired by an insolvent af-
ter he  has been legally dis-
charged under the insolvent
law of 1774, c. 28, ather-
wise than by gift, devise, be-
quest or in a conrse of dis-
tribujion is not liable for or
subject to debts coptracted
prior to his discharge: andif
much property is lisble it can-
not ke affected by . fa. for
without a sci. fn. having pre-
vionsly issued, if a year and
day have elapsed.—Pallitt v,
Caraons, B4, (Md.) and the
“t‘
% There is no adequate provi-
gion in the general insolvent
Naws (of Hg‘?} for disposses-
ming an insolvent of his pro-

perty, from the time of his

application for rahaf—u pro-
visional trustee vinted
under the act ol'lﬂ 62
§ 2 iz to take pmesumn of
the :inlultent‘u property—but
no power is given to him (dy
that act ) to recover such pro-
perty from third persons—
when that is to be done,

3 A provisiona

INDEX.

there being ne permament
trustee, the name of the in-
solvent must be used. Gor-
don v. Tuarner, 85, Md.)
(but see contra Act of Ba-
ryland, 1827, ¢. 70, by which
he is authoriged to sue in his
own name.~—p. 81.)

trusies is
bound when demanded to
deliver over to the perma-
pent trustee the estate and
effects of the insolvent.—

Williams v, KEllicott, &6,
Eﬂd.l}
f the provisional trustes

were entitled to a reasonable
compensation for his eeryi-
ces as such (qoers if he were
so entitled,) he fmﬁihed any
claim which he might so
have had by refusing 'ln de-
liver over the estate and ef-
fects to the permanent trus-
teg —Jb.

For the same reason he is
liabla for interest on the
amount of funds in  his
hands.—I5.

PRIORITY,

In cases of insolvency, the
U. 8. are not entitled to pri-
ority of payment, unless the
insolvency be a legal and
known insolveney manifest-
ad by some notorions act of
the debtor pursuant to law.—
Prince v. Bartlet, 89, U, 8,
v. Fisher, et al. 88, and Con-
ardy. the Atlantic Ins. Co.of
New York, 208,

(The discussions on the sub-

;m. of the priority of the L.
o case of insolvency, &e.
will be found ocollected in




INDEX. 236

note A. to the case of U.
an T H’ﬂ'l“dl I,Whﬂllulll
108—118.)
In the case of Willinms v.
Elheott, it is made a ques-
tion whether the U. 8. in
case of a delivery by & provi-
sional trustee of the estate
and effects of an inzol-
ventto the permanent trus-
tee, could maintain their
right of priority so as to sub-
ject the |Im'li=ium.l trustee to
onal lisbility, 86. (Md.)
MISE.—A promise by a
debtor after his  discharge
under & bankrupt law, to ga_r
& prior debt, waivea the dis-
charge, and the debt is a
sufficient consideration for
the promise.—The promise
must however be express,
if n condition be annexed to
it, the condition must be
complied with.— Fates Ad-
minisirator v. Hollingsworth,
B6. (Md.)

R.
RELEASE.
A defendant taken in ca. sa.
wae discharged on hia pro-

ducing his release under an
ingolvent lew of anocther

state.—M' Kim v. Marshall,
B3. (Md.)
Vide Batt.
REFPLEVIN.

An insolvent debior in replevin
for & horse brought by his

trustes, in not & competent
witness to prove the proper-
ty of the horse was in him

though it appeared by his
schedule he was not entitled

to any sorplus—Bussy v.
Ady, 83, (Md.)

8.
STATES.

See ConarrroTionas taw, 1, 2,
3,4,

6 89, 10, 11, 12, 13
Ti
TROVER.

Trover for goods mortgaged to

secure & usurioos debt, can-
not be sustained unless the
plzintiff hos tendered the
amount actually loaned —
the trustee of the party (be-
coming insolvent) who

contracted such debt, is
equally bound to make such
tender.—Lucas, frusles o
Jameson v. Lalour, 87, (Md.

.
USURY.
&ee TrovER.

OsrigaTioN oF ConTracTs, 2

Ww.
WITNESS,

8ee Rerrevin,

EVIDENCE.



